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Power of collect- 
ing bank to guar- 
antee genuineness. 


We publish elsewhere an 
article bringing up the 
question of the power of a national or 
state bank to guarantee the genuineness 
of indorsements on paper which it col- 
lects as agent, Such guaranties are 
provided for by clearing-house rules 
and are accepted as satisfactory by 
banks in paying thousands upon thous. 
ands of dollars upon paper containing 
them, but we think it very questionable 
whether they are worth anything at all 
as contracts enforceable against the 
banks making them in case of their 
breach. The question demands thor- 
ough investigation by all bank officers 
who pay money on faith of the value of 
such guaranties. 


Gold 4s the unit of 


We publish in this issue 
value. 


a very interesting com- 
munication from one of our New York 
readers, expressing objections to a 
scheme for a bimetallic currency, as 
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suggested by a San Francisco contrib— 
utor to our January number, and also 
decrying all forms of legal-tender paper 
money not capable of immediate redemp- 
tion in gold, arguing that as such paper 
is subject to variation in value, depend- 
ing upon its redeemability, it makes 
uncertain, and is an improper measure 
of, the value of all kinds of property. 
The writer is one whose profession is to 
deal with situations of tact as they are 
presented, rather than with abstract 
theories, and his analysis of the subject 
and the conclusions he reaches will, 
we think, interest many readers. Should 
any of his arguments or conclusions be 
non-concurred in, we will be only too 
glad to afford a channel for debate be- 
tween those who differ upon one of the 
most fundamental questions affecting 
the prosperity of mankind, 


Security for bank The question of the prac- 


deposits, 4 ens 
ticability and sound pol- 


icy of legislation providing for the se- 
curity of deposits in banks is not a new 
one, but of late it is more prominently 
coming to the front. Several yearsago 
Mr. W. W. Flannagan of New York 
presented to the American Bankers’ 
Convention a proposition that the one 
per cent. tax on the circulation of na- 
tional banks be set aside as a safety 
fund for the reimbursement of depositors 
of failed national banks; and in 1892 
Mr. W. J. Cameron of Birmingham, 
Alabama, argued a similar proposition 
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before the bankers’ convention of that 
State, with the exception that he went 
still further and proposed that the na- 
tional government should absolutely 
guarantee the deposits, reimbursing it- 
self out of the 1 per cent. tax. The 
Statistics of the amounts annually lost 
through national bank failures as com- 
pared with the greater amounts annually 
collected from the 1 per cent. tax were 
pointed to as showing that the govern- 
ment would be perfectly safe in making 
such guaranty. 

Prompted doubtless by the recent in- 
crease in bank failures and the resultant 
loss to depositors, the question of secur- 
ing bank deposits has now been brought 
before some of the western legislatures. 
In Illinois a bill has been introduced 
providing that each bank shall secure its 
deposits with a bond, double the amount 
of deposits on hand at any one time, the 
bond to be deposited with the secretary 
of state. In the Oklahoma legislature 
a measure is under discussion for the 
control and regulation of banks which 
among other things provides that a 2 per 
cent. tax on deposits be pdid into the ter- 
ritorial fund to paylosses of failing banks, 

Outside of legislative bodies we notice 
that a proposition that the national 
government levy an annual tax of one 
tenth of one per cent. on every dollar of 
deposits in banks to constitute an insur- 
ance fund to pay depositors whenever 
a bank fails, has been brought before 
the students of the University of Wis- 
consin as a subject for debate. As the 
deposits in national banks at the present 
time are about $1,700,000,000, and the 
statistics show that the losses to depo- 
sitors in national banks average less 
than $1,000,000 a year, a tax of one 
tenth of 1 per cent. upon deposits it is 
asserted would be amply sufficient for 
the purpose of insurance, 
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Comparing these various propositions 
that we have outlined, it seems that the 
earlier ones conceived a safety or insur- 
ance fund made upof ther per cent, tax 
on ¢irculation ; the later propositions as 
advanced in theOklahoma legislature 
and as made the subject of debate in the 
University of Wisconsin, comprehend 
such a fund made up of atax on deposits ; 
and if one tenth of one percent. would be 
sufficient to cover all losses, a2 percent. 
tax as proposed in Oklahoma, would be 
entirely too large. All these proposi- 
tions involve a tax on all the banks for 
the benefit of the creditors of the bad 
ones, and herein is one strong point of 
objection, for it is hardly equitable that 
good banks should be made to contribute 
to a fund, either by tax on circulation 
or on deposits, with which to reimburse 
losses caused by the recklessness and 
mismanagement of other banks with 
which they have no connection or inter- 
est; and whether such a provision would 
not tend to aggravate reckless banking 
might be a pertinent question in this 
connection, 

The plan proposed in the Illinois 
legislature differs, it will be seen, in the 
respect that it requires every bank to 
provide its own security by bond and 
does not require the strong banks to 
contribute to support the credit of the 
weak ones. 

All these proposed plans, while differ- 
ing as to detail, look to the same ultimate 
object, the security of deposits in banks, 
and there are many arguments which 
can be made in favor of such security. 
Among the beneficial effects which would 
result if deposits were secured would be 
the prevention of runs on banks, panics, 
and the going down of solvent banks 
who were unable to withstand unex- 
pected runs; as a consequence the 
number of failures would be less, as 
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would be the annual total of losses, than 
at present. The question is one on 
which a good deal may be said on both 
sides and it would be a good subject for 
debate among the young men of any 
place engaged in the banking business. 
Among all the propositions for such 
security, however, so far as we have ob- 
served, none have ever emanated from 
a national or state banking department 
and the uniform silence of the various 
bank supervising officials, who from the 
nature of their office must be keenly 
alive to the merits and demerits of any 
proposition for the regulation of banks, 
would in itself seem to argue against the 
good policy of any such protective 
measures, 

Another interesting question which 
the subject brings up is this: If we may 
suppose that any state government 
should, as to its own banks, enact a 
measure under which the deposits in the 
state banks were absolutely secured, 
would this not give such an advantage 
to the state banks over the national in- 
stitutions in the state by way of at- 
tracting deposits, as to cause the national 
banks either to provide similar security, 
change to state banks, or go out of 
business ? 


Banks as Borrowers. In an exhaustive ar-—- 


ticle which we publish in this number, 
Mr. William Bosson, a prominent law- 
yer of Indianapolis and formerly an 
officer of one of the banks of that city, 
discusses the decision of Judge Sage in 
Chemical National Bank v. Armstrong, 
which we published in January, and ar- 
gues that the conclusions arrived at 
that it is within the ordinary business 
of a bank to borrow money, and that 
the vice-president or other executive 
officer has the power to bind his bank 
for money borrowed ostensibly in its 


behalf, are subversive of sound banking 
principles and inconsistent with the de- 
cision of the supreme court in Western 
Bank v. Armstrong. Mr. Bosson points 
out the danger to banking institutions 
arising from such a power being vested 
in their executive officers, and he thinks 
that whenever in the course of the bank- 
ing business, temporary borrowing be- 
comes a necessity, it should only be 
done by express resolution of the board 
of directors made with reference to the 
particular emergency. When the de- 
cision of Judge Sage comes before the 
Snpreme Court of the United States in 
due course of time, it is to be hoped 
that the subject will be dealt with so 
thoroughly and conclusively, that all 
bank officers may know the requirements 
of law and govern themselves aecord- 


ingly. oe. 


Statutory Lien on 
Michigan Bank 
Stoce. 


We publish in this num- 
ber two instructive de- 
cisions by the Supreme Court of Michi- 
gan construing and applying the statute 
of that state which gives the state banks 
a lien upon the shares of any stockhold- 
er who “shall be liable as principal 
debtor, surety or otherwise to the bank 
for any debt which shall be due and un- 
paid.” Shares of bank stock are a spe- 
cies of security which play a large part 
in transactions of sale and pledge, but 
as to whether such shares furnish a 
proper basis of security for loans by the 
bank to the stockholder, banking poli- 
cies do not agree, For example, the 
national banks are expressly prohibited 
from loaning money upon the security 
of their shares, hence can have no lien 
on such stock for any indebtedness of 
the holder. Insome of the states, sim— 
ilar statutory provisions will be found. 
In many of the states there is no express 
prohibition of banks loaning on their 
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stock; but neither is there any statute 
giving the bank a lien thereon for in- 
debtedness; and such alien is frequent- 
iy sought to be created by by-law in in- 
dividual institutions, In some of the 
States, express statutory liens are crea- 
ted. This is so in Michigan, as seen 
from the statute quoted. 

But the existence of this lien law is 
one thing, and knowledge of its exist- 
ence another; for in one of the cases 
published, we have an instance of a 
trust company in the state making a 
loan to the holder of stock in a Michi- 
gan bank upon the security of his shares, 
mot only without any preliminary in- 
quiry of the bank as to the existence of 
a lien which might impair the security, 
but waiting ten months before notifying 
the bank of the pledge, and demanding 
a transfer; then; as the sequel shows, 
being too late. It is fair to assume, 
therefore, that in this instance, if in no 
other, knowledge of the lien statute was 
wanting; and this assumption is the 
stronger as to banks or lending institu- 
tions in other states, who cannot be ex- 
pected to keep complete track of all the 
various diverse statutes of the different 
states from whence come bank shares or 
other securities on which they loan 
money. To all such, then, the publica- 
ttion of these Michigan cases should be 
useful. 

The chief point of the decisions is in 
establishing that when an indebtedness 
by a stockholder to a bank in Michigan 
is matured, the intent of the statute is 
to give the bank a prior right to the 
stock, by way of lien, over the right of 
transferees or pledgees. But the court 
diodges and expressly refrains from de- 
‘aiding the very interesting question— 
Does this statutory right of lien attach 
when the indebtedness is created, or only 
when it matures? for, if the latter, which 
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construction would seem to conform to 
the language of thestatute, then a bank 
which holds the unmatured notes of its 
stockholder, would have no lien prior to 
their maturity. In the case of the loan 
by the trust company to which we have 
referred, at the time the loan was made 
and the stock assigned to it as security, 
the stockholder was indebted to the 
bank on notes which were not then due; 
and had the trust company then de- 
manded transfer, and the bank refused 
it, the court might have been called 
upon to definitely decide this question 
of the time the lien attaches; and not 
leave it in the realm of speculation. But 
the trust company held off, in fancied 
security, for ten months, before send- 
ing any notice to the bank; in the 
interim the stockholder’s indebtedness 
to the bank had matured; and thecourt 
upholds the bank’s statutory lien for the 
matured indebtedness, as against the 
company, without finding it necessary 
to go into the question of whether the 
bank had a lien while its stockholder’s 
notes were not yet due, 

Another point decided in construction 
of the statute is that the statutory lien 
will extend to the indebtedness of a co- 
partnership of which the registered 
holders of its stock are members, 


Offsets against A most 


reposterous 
failed banks. prep 


measure is reported as 
pending before the Minnesota legisla- 
ture in the shape of a bill to make valid 
offsets against banks which have failed, 
When a bank fails there are always nu- 
merous parties who are indebted to it 
and one of the favorite methods pursued 
by such debtors has been to purchase 
outstanding certificates of deposit in the 
failed bank, or claims of depositors on 
general deposit account, and then seek 
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to settle their indebtedness by offset of 
such demands so acquired after suspen- 
sion, The courts have uniformly denied 
the right of offset of a claim acquired 
after suspension for the reason that it 
would create a preference unjust to the 
other creditors of the bank. What the 
courts deny is now sought to be accom- 
plished by legislation, and the same 
reasons which underlie the decisions of 
the courts would make any such legis- 
lation bad policy. 


Interest on de- 


The following letter 
posits. 


sent by Bank Super- 
intendent Kilburn tothe banks at Buf- 
falo, N. Y., is interesting as being 
probably the first attempt to regulate, 
through the intervention of a banking 
bureau, the subject of the payment of 
interest by banks on deposited funds. 
The theoretical question has long been 
mooted whether a bank should pay in- 
terest on deposits, but in practice, es- 
pecially in the larger cities, the custom 
has been for the banks, or at all events, 
a majority of them, to pay interest. At 
this time, when deposits are accumula- 
ting faster than the banks can profitably 
and safely loan them, the interest charge 
is more heavily felt, and reports from 
many cities indicate concerted move- 
ments on the part of the banks to re- 
duce the rate allowed. But mutual 
agreements concerning uniformity of 
rates are not always easily arranged. 
Superintendent Kilburn’s letter sug- 
gests how the subject should be dealt 
with in Buffalo, N. Y, It is as follows: 
To the Officers and Directors of the 


Buffalo Banks and Trust Companies, 
Buffalo, N. Y.: 


Gentlemen—For some time the fact 
that the banks in your city were paying 
what I regard as an excessive rate of in- 
terest upon deposits has caused me con- 


siderable anxiety. I have spoken to 
several bankers residing in your city 
with reference to this matter, with a 
view of devising some scheme by which 
this evil, as I think it to be, might be 
remedied. All with whom I have talked 
recognize the advisability, if possible, 
of doing something to lessen the present 
rate which you pay, but have been at a 
loss to know just what to do. 

After giving the matter a great deal 
of thought and consideration I am more 
than ever impressed that some action 
ought to be taken bv you for the pur— 
pose, if possible, of bringing about a re- 
duction. Itis unnecessary for me to 
point out specifically the objections 
against paying such large rates upon de- 
posits. Ina general way, however, I 
may suggest that this is a constant and 
continuing drain upon the earnings of 
your banks, and has become practically 
a fixed charge, Interest upon deposits 
is running all of the time, regardless of 
the fact whether the money upon which 
you pay interest is invested or not. 
Competition among you for deposits 
seems to have become so great that the 
paying of interest is the chief induce- 
ment offered in obtaining them. The 
rates you pay are so high and the conse- 
quent and constant drain so great, that 
it makes it almost impossible for you 
to earn a fair dividend, and carry into 
surplus or undivided profits any consid- 
erable amount, The situation is such 
that it must require constant effort upon 
your part to make a satisfactory show- 
ing in the way of net results. Primarily 
banks of deposit and discount are not 
organized to pay interest, but to get in— 
terest, and the custom of paying inter— 
est has grown to such proportions in 
certain parts of the state that I believe 
the time has come when serious consid— 
eration ought to be given to the matter. 
There may be some banks whose con- 
dition may warrant them in going fur- 
ther in the direction of paying interest 
than other banks are able to do, but if 
the paying of interest finally results in 
serious crippling, and perhaps eventual- 
ly ruining those that are not so able to 
pay the prevalent rates, it will not only 
hurt and perhaps ruin them, but will 
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seriously affect the banks which are 
more able to maintain the present rates. 

So I believe it to be absolutely in the 
interest of all banks of discount and all 
trust companies, and other institutions 
in your city outside of savings banks, to 
make a determined effort to the end thet 
some reformation be brought about. I 
have information which leads me to be- 
lieve that the trust companies of your 
city will gladly participate in any move 
in the direction indicated. None of you 
believes but that the present rates paid 
by you are entirely excessive, and that 
something ought to done. If some- 
thing could be done in the way of lessen- 
ing the rate, even if it could not be low- 
ered beyond 3per cent., a long step 
would be taken in the direction of sound 
and conservative banking and of putting 
your institutions in a better shape than 
can otherwise be done. 

What I suggest is that you get to- 
gether under a concerted movement, and 
see if you cannot all agree that you will 
not pay more than 2%, or, at the most, 
3 per cent, upon deposits, and I would 
confine this to those deposits for which 
certificates are issued. and absolutely 
eliminate from interest bearing deposits 
daily balances which are subject to 
check. There will be no trouble, in my 
Opinion, in accomplishing the desired 
result if you can all agree, and the bene- 
fits will accrue to you all, either directly 
or indirectly. I notice that in some 
Western cities the banks are discussing 
this subject, and in one place at least— 
I think Minneapolis—the banks have 
combined and lowered the rates. 

No one with ordinary conservatism 
with respect to banking can possibly ap- 
prove of the practice which is now fol- 
lowed by the banks of Buffalo upon this 
question. The officers of a bank which 
is paying large rates of interest upon 
large amounts constantly feel the neces- 
sity of making their money earn all that 
is possible, and are therefore frequently 
led into making loans which are not in 
line with safe and conservative banking, 
controlled at least in a degree, by the 
necessity of getting the largest rates 
possible, which in turn ordinarily meens 
taking larger risks than good judgment 
would dictate. 


I do not write this letter or make these 
suggestions because of any idea enter- 
tained at present that I have a right to 
prescribe a limit with reference to the 
rate which you shall pay, (unless I am 
convinced that the rate paid becomes an 
‘‘unsafe practice”), but because I feel it 
almost imperative that in the circum- 
stances something should be done. Ido 
not undertake to outline how you shall 
go about this matter, beyond suggesting 
that a meeting be called at which every 
bank and trust company shall be repre- 
sented, for the purpose of starting some 
concerted movement to accomplish the 
desired result. 

I have addressed this letter in a gen- 
eral way and sent a copy of it to every 
bank of discount and trust company in 
your city. Hoping that you will take 
this in the spirit in which it is written 
and that your sympathies and efforts 
may be enlisted along the lines I have 
indicated, lam 

Very respectfully yours, 
d F. D. Kicspurn, Sup’t. 

Notice of dis- Tt would seem at this late 
honor by collect- 
ing bank. day, that every bank who 
undertakes the collection of negotiable 
promissory notes, would realize that an 
obvious part of its duty is to notify the 
indorsers, in the event of their dishonor. 
That this very necessary step is sometimes. 
overlooked or omitted is made apparent 
by a decision which we publish in this 
number, wherein a Wisconsin bank, 
which received notes for collection, is 
mulcted for their amount at suit of an— 
other bank which forwarded them to it, 
because it omitted to send any notice of 
dishonor tothe indorsers, resulting in 
their discharge. True, a few days pre— 
vious to the bank’s receipt of the notes 
for collection, adisastrous fire had swept 
away the whole city of Phillips, Wis. in 
which the bank was located, including 
the banking house; but the bank, Phae— 
nix-like, arose from the ashes, and hav- 
ing saved its vault, was conducting its 
banking business as usual, at the time it 
undertook thecollection. It might have 
declined the undertaking, under thecir- 
cumstances, the court points out; but it 
didn’t and is therefore held to the obli- 
gations of a collecting bank, 
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BANKS AS RENTERS OF SAFE DEPOSIT BOXES. 


(“One of your New York City banks publishes on its letter-heads ‘Safe Deposit Boxes for Rent,’ Will you 
discuss the question of liability of a bank in RENTING safe-deposit boxes to their customers?” Country 


Correspondent.) 


I. POWER. 

The first thing to be determined in 
discussing this question is whether a 
national bank, or a bank organized 
under the laws of New York state, has 
the power to engage in the business of 
renting safe deposit boxes for the stor- 
age of securities and valuables; for un- 
less this power be satisfactorily estab- 
lished, it would be questionable whether 
the bank could be held liable at all for 
any loss that might occur, 

It has always been a necessity to the 
owner of valuables that there should be 
some safe place in which they might be 
kept, secure from fire, robbery or other 
cause ofloss, Banking institutions have 
from the earliest times met this neces— 
sity by receiving special deposits from 
their customers for safe-keeping and to 
be specifically returned; but latter day 
necessities have led to the organization 
of safe-deposit companies, which by 
general law of New York, passed in 1875, 
are formed for the purpose of taking and 
receiving upon deposit as bailee, for 
safekeeping and storage, jewelry, plate, 
money, specie, bullion, stocks, bonds, 
securities and valuable papers of any 
kind, and other valuables, and guaran— 
teeing their safety upon such terms as 
may be agreed upon between the com- 
pany and the respective bailors thereof; 
authority being given to let out vaults 
and safes and other receptacles for the 
uses and purposes of the corporation, 
and to lease, purchase, hold and convey 
any real or personal estate whatever 
which may be necessary to enable the 
business to be carried on, 


In March 1875, in a case wherein the 
Ocean National Bank of the City of New 
York had been burglarized, and among 
other property stolen were certain gov— 
ernment bonds belonging to an Iowa 
bank which the Ocean bank held on spe- 
cial deposit, the N, Y. Court of Appeals 
questioned the power of a national bank 
to receive property on special deposit, 
but found it unnecessary to decide the 
question as the bonds had been received 
by the cashier wichout any special au- 
thority from the board of directors, and 
the court said that however the question 
of power might be, at all events it was 
beyond the scope of the ordinary duties 
and power of the cashier, whose act did 
not bind the bank in the absence of 
special authority.* 


*The following extracts from the opinion of 
the Court will show the view taken. The court 
after stating the question as to the authority of 
the cashier to assume any liability as a custodian 
and bailee of the securities, said: ‘‘This is ene 
tirely distinct from the very serious question 
back of it that the defendant had not the power 
or authority to assume the duties and obligations 
of a naked bailee of property, whether gratuit- 
ously, or for hire, and that the contract of bail- 
ment if one was made by or in behalf of the cor- 
poration, was ultra vires and imposed no legal 
obligation upon the corporation, as such.” And 
again: ‘‘The powers of the corporation defend- 
ant are banking powers only, withsuch inciden- 
tal powers as may be necessary to carry on the 
business of banking, with the privilege of buy— 
ing and selling exchange, coin aud bullion. 
This does not necessarily include the business 
of a safe deposit company, or business of receiv- 
ing for safe keeping, and storing for hire, or 
without compensation, jewelry and valuables, 
or property of any kind.” And the conclusion: 
‘‘Having arrived at the conclusion that if the 
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It was possibly in view of this decision 
which questioned the power of national 
banks to receive special deposits from 
their customers for safe keeping that 
the general law for the incorporation of 
safe deposit companies was enacted on 
June 21, of the same year; although 
safe deposit companies with special 
charters had been in existence since 
1861. But however this may be, the 
doubt generated in 1875 in the Ocean 
bank case as to the power of a national} 
bank to receive special deposits was re- 
moved five years later by the decision 
of the same court in February 1880, in 
Pattison v. Syracuse Nat. Bank, 80 N. 
Y. 82, wherein it was expressly held 
that ‘‘national banks have power to re- 
ceive special deposits, gratuitously or 
otherwise, and that when received grat- 
uitously, they are liable for their loss by 
gross negligence.”” The court also said 
that the question was the same as to a 
state as to a national bank; that no dis- 
tinction could be made in determining 
the question between a state and nation- 
al bank. 

The power of a national or state bank 
to receive special deposits of securities 
etc. for safe keeping, either gratuitous— 
ly or for hire, having been expressly de- 
clared by the N. Y. Court of Appeals, it 
would seem to follow that this power 
would include the power to divide their 
vaults into small apartments and boxes 





power of the corporation to assume the position 
of bailee, with its responsibilities and obli- 
gations be conceded, there was no evidence of 
the delegation of the power to the executive 
and ministerial officers of the bank, it is unnec- 
essary to consider the question back of it as to 
the power of the corporation itself in that direc— 


tion. Itis a question not free from difficulty, 
but can be more satisfactorily considered when it 
becomes (if it shall) necessary toa judgment.” 
See First Nat. Bank v. Ocean Nat. Bank, 60 
N. Y. 278.) 
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for rent to their customers on such terms 
and with such guaranty of safety, as 
may beagreed upon. This is substan- 
tially receiving special deposits of se- 
curities for hire upon agreed terms of 
responsibility, except that there is some 
variation in the nature of the custody 
and right of access of the depositor 
from the old form of special deposit 
which was in the sole custody and con- 
trol of the bank. Housed in many bank 
buildings in the city of New York are 
specially organized safe deposit com- 
panies, which rent boxes for the safe 
keeping of valuables of customers of the 
bank, as well asof others, and whenever 
this is the case, the safe deposit com- 
pany absorbs the safe-keeping branch of 
the bank’s business and any question as 
to the bank’s power is obviated. But 
the power of any bank to conduct a safe 
deposit box compartment as part of its 
business seems reasonably clear. 


II, LIABILITY. 


Assuming, then, as would seem justi- 
fiable, that it is within the corporate 
power of a national or state bank in the 
state of New York to rent safe deposit 
boxes to their customers, the question 
comes, what is the bank's liability in 
case of loss? 

If there was no agreement connected 
with the renting and the whole question 
of liability was left to the law, the bank 
renting the boxes for compensation 
would be a bailee for hire, as to whom 
the law imposes the duty of exercising 
“ordinary care” with reference to the 
thing bailed. ‘‘Ordinary care” has been 
defined to be such care as a prudent per- 
son would exercise towards the prop- 
erty, or towards his own property, 
under like circumstances. Questions as 
to whether ordinary care has been ex- 
ercised always arise after a loss has 
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occurred and are determined upon the 
particular facts of the case. There are 
no precedents that we know of present- 
ing facts showing what would, or would 
not, be the exercise of ordinary care, as 
defined by the /aw alone, in case of a 
renter of a safe deposit box, and we 
deem it idle to speculate as to what 
would be such common law liability, for 
the business of renting such boxes, as 
conducted by the safe deposit compan- 
ies, and doubtless by the banks also, is 
made the subject of special agreements 
or leases in which the rights and liabili- 
ties of each party are clearly defined and 
these would be the governing law of lia- 
bility in case of loss. 

Very few cases have arisen in which 
the liability of the safe depositary has 
been called into question under such 
agreements of renting. In the case of 
Safe Deposit Co. v. Pollock, 85 Pa. St. 
391, the question involved was the com- 


pany’s liability for the theft of certain 
bonds which had been stolen from a safe 
in its burglar-proof vault, the key tothe 
safe having always remained in the pos- 


session of the depositor. There was no 
evidence that the vault or the safe had 
been broken, or the lock tampered with. 
It was thus evident that the bonds had 
been abstracted by the use of a false 
key. 

The company by its agreement 
bound itself to keep “a constant and 
adequate guard and watch over and 
upon the burglar-proof safe;” to prevent 
the ‘access by any renter to the safe of 
any other renter;” and to protect the 
safe and contents “from any dishonesty 
on the part of any of the company’s em- 
ployees.” 

The safe deposit company was held 
chargeable with the loss as the fact that 
the bonds were missing was evidence 
that ithad not complied with its agree 


ment to keep a ‘‘constant and adequate 
guard” etc. 

This case, we see, was decided in view 
of the special agreement between com- 
pany and renter and not left to the test 
of ‘‘ordinary care” under the law alone, 
It was a case of theft, and the fact that 
the bonds were missing was sufficient to 
charge the company with liability. An- 
other interesting case has arisen in New 
York where the question involved was 
the liability of the company for permit— 
ting officers of the law, armed with a 
search warrant, to take away from the 
safe deposit box certain valuables not 
called for by the warrant, which were 
afterwards seized by a creditor of the 
box-holder under process of attachment 
and thus lost, As the case is interesting 
we will state it fully. Roberts v. Stuy- 
vesant Safe Deposit Co., 123 N. Y. 57. 

The company by its rules printed on 
the back of a receipt given to Mrs. Rob- 
erts, the plaintiff, provided that *‘the 
responsibility of this company with re—- 
gard to property deposited in the rented 
safes is limited to the diligent and faith- 
ful performance of their duty by the 
officers and employees of thiscompany.” 
The rules also provided that no person 
would be allowed inside the vaults for 
the purpose of opening any safe therein 
except the renter, or his substitute, 
named in the books of the company, and 
that two persons would not be allowed 
to enter the vault at the same time un— 
less personally known to oneof the com- 
pany’s officers. The plaintiff was fur— 
nished with a key to the safe which she 
had rented and she placed a tin box there- 
in which contained a large sum of money, 
14 U. S. bonds and also numerous other 
railroad and telegraph bonds, amounting 
to over $40, 000. 

A police captain having a search war— 
rant which recited that complaint had 





62 THE BANKING LAW JOURNAL. 


been made of the theft of “certain U. S. 
bonds” and that said bonds were con- 
cealed in certain boxes or safes in the de- 
fendant company’s vaults one of which 
was the plaintiff's, and accompanied with 
three other persons prepared to break 
into the safe, appeared at the defendant’s 
place of business and demanded access 
to the plaintiff's safe. The defendant’s 
officers formally protested against the 
proposed action but the police captain 
expressed a determination to enter the 
safe by force and the company’s officers 
made no other resistance nor did they 
even ask to see the warrant. They 
pointed out the plaintiff's safe and the 
officers then broke it open and removed 
the tin box. A list of the contents of the 
box was made by one of the defendant’s 
officers and the police. There was 


nothing in the safe corresponding to the 
property described in the search warrant 
except the U. S. bonds and as to those 


the warrant contained nothing that 
would identify them by number, date, 
issue or otherwise. The officers took 
away all the property and instead of de- 
livering it to the Recorder to whom the 
warrant was returnable and who had 
power to inquire in regard to the owner- 
ship of the property, they delivered the 
box and its contents to the District At- 
torney. It did not appear that any in- 
vestigation was ever made to ascertain 
whether any of the property thus carried 
away was in fact stolen property. Sub- 
sequently the property was attached by 
a creditor of Mrs. Roberts, 

Mrs. Roberts brought suit against the 
company and the decision went against 
it on the ground that it had failed to 
perform its duties in the premises. The 
opinion affords a very instructive state— 
ment of the law concerning the duty of 
a safe deposit company with regard to 
<aring for the property in its boxes 


when they are sought to be taken by 
legal process. The company is said to 
be a bailee or depositary for hire and 
when property is demanded by third 
persons under color of process, it be- 
comes the duty of the company to ascer- 
tain whether the process is such as 
requires its surrender. If it is not, it is 
the company’s right and duty to refuse 
to surrender; also to offer such resist- 
ance to its taking and adupt such meas- 
ures for reclaiming it if taken, as a pru- 
dent and intelligent man would if it had 
been demanded and taken under aclaim 
of right without legal process. If the 
process is legal and rightfully calls for 
the property in the box, the safe deposit 
company as bailee, may excuse itself 
for permitting such property to be taken 
by a stranger by showing that it yielded 
to the power of legal process. 

Applying the law governing the com— 
pany’s duty to the facts of this particu- 
lar case, the court said that the defend— 
ant’s officers were not bound to resist 
the execution of the warrant by the em- 
ployment of force, but the warrant 
afforded no excuse or justification for 
the removal of property from defend- 
ant’s custody that was not described 
therein; hence the police had no right 
to remove any of the plaintiff's property 
except possibly the U.S. bonds. Asto 
all the other property the safe deposit 
company could have used such means 
to prevent its removal as would be 
proper and justifiable, The ceurt said 
the police were bound to exhibit the 
warrant if requested, and the company 
was declared negligent for not request- 
ing this before the safe was broken open, 
and for not taking means to ascertain 
whether the contents of the box were 
called for by the warrant, before it was 
taken away. Neither did the company 
make any attempt to notify the plaintiff 
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of what had transpired although she 
lived but a short distance away; nor to 
procure a return of the property, and 
this omission is criticised by the court. 
The court said: 

‘“‘We think that defendant’s officers 
neglected to exercise, in the care and 
keeping of the property which the plain- 
tiff had confided to their charge, that de- 
gree of diligence and fidelity to which 
they were bound by the terms of the 
contract under which the property was 
deposited in the defendant’s vault, as 
well as by the legal relations which they 
then assumed to the plaintiff. Jt is no 
doubt true that a bailee for reward, 
such as defendant was, may excuse him- 
self for a failure to deliver the property 
to the bailor when called for, by show- 
ing that the property was taken out of 
his custody under the authority of valid 
legal process, and that within a reason- 
able time he gave notice of that fact to 


the owner. But in this case the persons 


who took the property had no process 
that authorized them to do so, and 
hence the defendants had a right to 
make such resistance to it as they would 
have had if the same parties attempted 
to take it without any process whatever; 
and if overcome by superior force they 
could pursue and reclaim it by legal 
proceedings or otherwise in tae same 
manner as if a search warrant had not 
been procured. * * Defendant did not 
discharge the duty that it owed to the 
bailor and owner of the property by 
merely making a formal protest against 
entering the vaults where the property 
was. A person who would allow his 
Own property to be taken from him under 
like circumstances and without doing 
more to prevent such a result or to re- 
possess himself of it when taken, could 
scarcely be called a prudent man, It 
follows that the defendant has not shown 


that the property was taken from its 
possession by legal process so as to ex— 
cuse its loss.” It was further held that 
the levy of an execution upon the prop- 
erty by a creditor of the owner while it 
was in the possession of the tort-feasor, 
was not available to the company as a 
defense in mitigation. It must be shown 
that the owner had the benefit of it in 
such a way as to operate in law as a 
restoration of the property. 

The above are cases which illustrate 
the liability of the renters of safe de— 
posit boxes in case of loss from (1) theft 
by means of a false key and (2) seizure 
under invalid process; the duty of the 
company in each case being determined 
in view of the terms of the agreement 
of renting. 

From the nature of the case, losses of 
securities deposited in safe deposit boxes 
very rarely occur, The vaults are gen- 
erally fireproof, hence loss from fire is 
well-nigh an impossibility. Should a 
loss ever occur from a general confla— 
gration, the liability of the renter would 
be determined by its agreement, and if 
its warrant and agreement was to fur- 
nish a fireproof vault, it would doubtless 
be held liable. Loss from burglary, 
also, is almost beyond the range of pos- 
sibility, in view of the impregnable 
character of modern safe deposit 
vaults; hence the question of liability 
for such a loss hardly calls for discus- 
sion. The test of liability would be the 
terms of the agreement which, if con- 
taining a warranty that the safe was bur- 
glar proof, would charge the renter 
with liability for loss from this cause. 
If the agreement did not cover the case, 
the question would be whether the cus— 
todian had exercised “ordinary care” 
under the law. If we should conceive 
loss and destruction by reason of an 
earthquake, a lightning stroke, or the 
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explosive bomb from a hostile man-of- 
war in New York harbor, the renter 
would hardly be liable, unless its agree- 
ment provided for such absolute insur- 
ance as to cover losses caused by ‘‘act 
of God or the public enemy.” 

But in truth, the only losses from 
safe deposit boxes at ail likely to occur, 
are those arising out of some wrongful 
act oromission of employees of the cus- 
todian. The two cases we have cited, 
involved losses of this character—one 
an act of theft, which must have been 
by an employee; the other an omission 
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to exercise the most ordinary measures 
of protecting the property from an in— 
valid legal warrant and the evidenc— 
ing of such abject terror in the face of 
a blue coat with brass buttons, as to 
drive away all rational thoughts of the 
rights of property on the one hand and 
the limits of official authority on the 


other. Should other instances of loss 
arise in the future from the acts or 
omissions of an employee of the renter 
of a safe deposit box, the question of 
liability will depend upon the circum— 
stances of the case, and the terms of 
the agreement of lease. 





POWERS OF NATIONAL BANKS AND THEIR CASHIERS. 


The business of negotiating Western 
mortgage loans with Eastern investors is 
not of the same magnitude now, as former- 
ly. A decade ago it was at its zenith,and 
among other western institutions who 


engaged in the business of negotiating 
such securities on commission, we find 
that occasionally the national banks 


conducted these operations. In this 
number, we have an interesting decision 
by the U. S. Circuit Court of Appeals, 
growing out of the practice of a national 
bank in Nebraska of selling farm mort- 
gages on commission, to investors in the 
East. The bank conducted quite an ex- 
tensive business of this nature, and the 
bonds and mortgages which it would 
negotiate, were all made to its cashier 
individually. In the particular transac- 
tion before the court the cashier, taking 
advantage of his position, had a worth- 
less bond and mortgage made to him in- 


dividually which he procured to be ne- 
gotiated as if itwas a bank transaction 
and when proceeds were received, he ap- 
propriated them to his own use. Sub- 
sequently, when the title to the property 
was discovered to be defective he execu- 
ted a guaranty in the name of the bank, 
of the payment of the principal and in- 
terest on this bond and mortgage. 

The action is against the national bank 
on this guaranty, and the bank is de- 
clared not liable, as the cashier had no 
actual authority to execute it, and the 
act is held not within the scope of his 
apparent powers, Furthermore,the bank 
is itself, held without power to engage 
in such a business of brokerage, as dis- 
tinguished from banking; and while the 
point is not decided, it is quite clear 
from the decisions that the bank would 
not be bound on such a guaranty,even if 
authorized by the board of directors. 





THE POWER TO GUARANTY INDORSEMENTS, 


THE POWER OF A NATIONAL OR STATE BANK TO GUARANTY 


THE GENUINENESS OF 


INDORSEMENTS ON PAPER 


WHICH IT COLLECTS AS AGENT. 


Since the adoption last July by the 
clearing houses of the country, of rules 
excluding paper indorsed ‘‘for collec— 
tion” (or bearing other form of restrict— 
ive indorsement, denoting that the 
indorsee bank is merely agent of the 
indorser and as such not responsible for 
genuineness) from the clearings, unless 
all indorsements are guarantied by the 
agent, the practice has become frequent 
(except in Chicago where there is no 
such provision for guaranty) for banks 
receiving paper indorsed to them for 
collection, to stamp thereon their guar- 
anty of the genuineness of the indorse— 
ments. 

In view of this practice, the question 
becomes pertinent—What is such a 
guaranty worth? In case a check or 
draft paid by one bank to another in re- 
liance upon such a guaranty, turns out 
bad with reference to the indorsements 
thus guarantied, will the guarantor 
bank be legally bound upon such a con- 
tract, or not? Bank officers generally 
assume such guaranties binding, for 
they daily pay thousands upon thous- 
aads of dollars of paper on faith thereof, 
The proposition, however, that such a 
guaranty by an agent bank of the gen- 
uineness of paper owned by another, 
which it holds merely for collection, isa 
valid obligation, binding upon the bank, 
has not as yet been affirmatively estab- 
lished by any judicial decision; while 
it would seem to be one, the correct de- 
termination of which is of much impor- 
tance, 

That a national or other bank, which 


collects paper of its own, may by indorse- 
ment, guarantee its genuineness, or, 
transferring it for value, specially guar- 
antee its payment, has been repeatedly 
held. (People’s Bank v. National Bank, 
ror U. S.81; Thomas v. City Nat, Bank 
of Hastings, 58 N. W. 943). The bank 
has the power to indorse for transfer or 
payment its own commercial paper, and 
in such case a guaranty of its genuine— 
ness is implied from the contract of in- 
dorsement itself and clearly within the 
bank’s powers; and where a national 
bank sells and indorses over commercial 
paper, the making of a special contract 
expressly guarantying its payment is 
within its power as incidental to the 
exercise of its power to buy and sell the 
same (same cases). 

But, speaking first as to the national 
banks, where is to be found their power 
to make a contract warranting the gen- 
uineness of the indorsements on com- 
mercial paper, owned by others, and in 
which they have no interest, other than 
as agent for its collection? 

*“‘A national bank cannot rightfully 
exercise any powers except those ex— 
pressly granted by the national banking 
act, or such incidental powers as are 
necessary to carry on the business of 
banking for which it was established.” 
(Logan Co. Nat. Bank v. Townsend, 
139 U. S. 73). The test question, then, 
is whether a contract warranting the 
genuineness of the commercial paper of 
another, held for collection as agent, 
falls within the power of a national 
bank, as necessarily incidental to its 
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power to conduct one branch of the 
banking business, the collection of com- 
mercial paper as agent? 

The power to make collections of 
commercial paper is not, itseif, express- 
ly conferred by the national bank act; 
yet the making of collections, both in 
the capacity of principal and of agent, 
(i. e. for itself and for others) is now, 
beyond question, a recognized branch 
of the banking business. Less than 
one-tenth of the deposits in banks in 
these latter days consists of actual 
money; more than nine-tenths are com- 
posed of paper, which requires the labor 
of collection before the money is real- 
ized; and of the total paper receipts of 
banks, no small proportion consists of 
‘paper entrusted or indorsed to them for 
collection, as to which the bank is not 
the owner, but performs merely the duty 
of a collecting agent. Nothing further 
is needed to establish the proposition 
that the making of collections as agent, 
isone of the branches of the banking 
business, than to point to the many de- 
cisions in which it is so recognized and 
in which, for any neglect or default of 
the agent bank, it is held responsible to 
its principal. If it were necessary in 
any case to establish the statutory grant 
of this power, it would be found as an 
incident to the power to receive depos- 
its. 

The collection of commercial paper as 
agent, then, being a branch of the busi- 
ness of banking, is the power to make 
contracts warranting the genuineness of 
indorsements upon such paper, a neces— 
sary incident to the carrying on of such 
business? 

An affirmative answer to this question 
is by no means as easy as some might 
suppose. For example, one of the 
powers of a national bank is to loan 
money; but a number of decisions have 


limited this loaning power to money, and 
held it does not extend to lending the 
bank’s ¢redit, by becoming an indorser, 
or surety, or guarantor, for the accom- 
modation of another, either with or 
without a consideration. That a na-— 
tional bank cannot become an accom- 
modation indorser, see Johnson v. Char- 
lotteville Nat. Bank, 3 Hughes, 657; 
also Bank v, Atkinson, 55 Fed. Rep. 
465; that it has no power, upon deposit 
with it by a customer of collateral se- 
curity, to guaranty the obligation of its 
depositor,see Seligman v. Charlottsville 
Nat. Bank, 3 Hughes, 647; that it is 
beyond its power to guaranty another's 
contract to furnish building materials, 
see Norton v. Bank, 61N.H. 592. As 
said by the court in the last cited case: 
‘‘The power given by law is to carry on 
the banking business and includes such 
incidental powers as may be necessary 
to effect that object, but it is no part of 
the business of a bank, nor necessarily 
incidental to it,’’ to make a contract 
such as described. 

The courts in these cases, we see, re- 
strain the tendency of banks to reach out 
beyond their chartered powers into the 
field of illimitable liability, by constru- 
ing certain acts as not being within their 
chartered powers. A bank may lend all 
of its money, less the amount required 
by law to be kept in reserve, and even 
if it is all loaned recklessly and unwise- 
ly, the sum total of loss to the bank is 
limited to the amount loaned and lost. 
But a branching out into a lending of 
credit, something which is not limited 
by cash on hand nor by any reserve re- 
quirement of law, might, if the power 
was unwisely used, lead toan unlimited 
liability and disastrous results. 

Now, the question may be properly 
asked, if the courts refuse to construe 
the charter powers of a national bank to 
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a Jending of its credit, as an incident to 
the loaning of its money, may they not 
also, when the question arises, equally 
hold that the lending, or more properly 
speaking, the giving of their credit to 
another, by way of insuring the genu 
ineness of that other’s paper, to induce 
its payment, is likewise not a necessary 
incident to the business of banking, and 
not within the power of a national bank; 
tending to create an unlimited liability 
as guarantor, not contemplated by the 
original grant of power? 

This article is intended to be sugges— 
tive rather than exhaustive; to arouse in- 
quiry, rather thantosatisfyit. But we 
think there is sufficient doubt upon the 
question, to lead to its thorough consid- 
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eration. It is apparent from the action 
of the Chicago clearing house, which 
made no such provision for guaranties 
by agent banks, but required all paper 
to be indorsed unrestrictedly, that bank 
officials in that city, doubted the validity 
of such guaranties. In the other clear- 
ing house cities, however, such guaran- 
ties by agent banks are apparently ac- 
cepted withcut question, in faith of 
their binding character 

What has been said above as to the 
national banks will apply with equal 
force to banks chartered under state laws 
for the general grant of banking powers 
is nowhere so dissimilar as to result in 
a different construction upon the points 
involved herein. 


OF MIND. 


By Frank Blacklock, Expert Accountant, Baltimore, Md. 


It is a fair inference to assume that 
many of the readers of the BANKING 
Law JouRNAL are thinking men, who 
have worked their way in the financial 
world to positions of trust and respon- 
sibility, and the suggestion of this 
little article may take some of them back 
to those happy school days, reminding 
them of the stories in the second and 
third reader of the little school house 
circle, which told of rescues from burn- 
ing buildings, sudden __ presence 
of mind displayed in the face of 
the Red Indian at the frontier block 
house, or the 


or 


no less exciting epi- 
sodes of meeting wild animals with no 
weapons of defense. The way and man- 


ner in which these narratives were por- 


trayed failed not to leave their impress 
on our present lives and suggests the 
advisability of cultivating that quiet 
firmness which will enable one to face 
sudden financial peril that is ever pres- 
ent to the banking world at the close of 


the nineteenth century. While every life 
may expect to be confronted with un— 
foreseen dangers ,as it has been well said 
that it is only the unexpected that hap- 
pens, probably the executive officers of 
a banking institution have more need 
than others to keep their wits about 
them at all times and constantly bear in 
mind that memorable observation, ‘‘Be 
sure you are right,” then go ahead. 

In these days of intense competition 
of the daily press to turnish news, with 
the rapidly developing facilities of news 
gathering, the suspension of banks in 
one section of this great and prosperous 
country may cause a run to be made on 
a perfectly solvent bank in some other 
section. The bringing to light of deeply 
buried defalcations, long overlooked, 
should not have the effect of making the 
community lose sight of the fact that, 
as compared to the immense volume of 
business transacted, the losses by dis- 
honesty in bank officials are but an in. 
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finitesimally smail fraction of the am- 
ount of the trust funds handled. 

The numerous combinations of events 
that are liable to present themselves to 
those who move in an executive capac- 
ity in the financial world and the way 
and manner of promptly meeting and 
overthrowing the circumstances as they 
are met, should be the constant thought 
of all financial executive officers. To 
allow a large debtor to suspend for the 
want of more money, or to overlook 
careless bookkeeping in which may be 
concealed large defalcations are but few 
of the many phases that will confront 
bank officers. But what a bank man 
should strive to cultivate is what is com- 
monly called ‘‘nerve;” not to run away 
from imaginary dangers, or advance to 
meet trouble that has not yet arrived, 
are great qualifications. 

All human things have an ending as 
well as a beginning, and while there can 
be no suggestions made that will cover 
every case, the cultivation of coolness 
and self control will go a long way; and 
to adopt, if possible, the policy of pro- 
crastination and non-resistance when it 
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comes to giving out the bank’s money 
against the better judgment of the one 
who has to decide, will sometimes help 
to a successful final result. 

Nothing succeeds like success. When 
the executives of a bank have passed 
through one of those ordeals which have 
come and will continue to cometo them 
(as no one can escape the inevitable law 
of average and exigencies of some kind 
or other will surely arise in the lives of 
all connected with a bank), then to have 
it said of them: ‘‘Well done, good and 
faithful servants,” 
ward as they may expect to get; and to 
live for years actively connected with 
the banking business of any community 
and when gone to hear the remark: ‘“‘He 
could meet any emergency and was equal 
to every occasion; never lost his head, 
and always carried his bank through all 
trouble successfully,’’ will be about the 
greatest praise that can be bestowed on 
those bank men who have gone before; 
and for them to see from the other world 
that they are missed and their place not 
filled,must furnish its own melancholy 
reward. 


is about as much re- 


GOLD CONTRACTS IN MISSOURI, 


In Missouri, the House of Representatives by 
a vote of 89 to 37, has passed a bill providing that: 

The gold and silver coins of the United States 
shall be a full legal tender, at their face value, 
in payment of all debts, public or private, here- 
after contracted in this state, and such as may 
be contracted elsewhere but the payment of 
which may be attempted to be enforced by pro- 
cess of law in the courts of the state, or in the 


courts of the United States, held within the lim- 
its of the state, and for all such debts attempted 
to be enforced by sale under deed of trust with- 
out regard to the terms of the contract. 

The bill also provides that hereafter no judg- 
ments shall be rendered in any court, on any 
kind of contract, for any specific kind of money 
—no matter what is the wording of the contract 
—but shall be rendered simply in dollars and 


cents, and shall be payable in either gold or 
silver. 

The last section of the bill reads: “All deeds 
of trust or mortgages made hereafter to secure 
any sum whatever, or purporting to secure any 
note or bond or any other obligation, shall be 
rendered satisfied in the ordinary modes provid- 
ed by law, on payment or tender to the owner 
or holder of said debt the amount due thereon, 


in the gold or silver coins of the United States, 
at their face value, and any sale made under 
any sucn mortgage or deed of trust after the 
aforesaid payment or tender shall be void.” 

The ‘*Kansas City Times” expresses the opin- 
ion that this bill will become a law and will 
‘take the glitter of those four big letters GOLD 
off Missouri paper;” but this remains to be 
seen, 





LEGAL DECISIONS. 


BANKING LAW. 


us department embraces all the newly decided cases of importance to bankers, bank counsel and bank di- 
rectors. The experiences they disclose are likewise worthy thecarefulattentionand study of the merchant 
the depositor, and the bank student seeking advancement. 


; 1 Further information regarding any case publishe 
herein, will be furnished on application. 


NATIONAL BANK AS MORTGAGE BROKER. 


NATIONAL BANK WITHOUT POWER TO CONDUCT BROKERAGE BUSINESS BY SELLING FARM 
MORTGAGES ON COMMISSION—CASHIER’S GUARANTY OF BOND AND MORTGAGE NOT 
WITHIN SCOPE OF APPARENT AUTHORITY NOR BINDING ON BANK, 


Farmers & Merchants’ National Bank v. Smith, U. S. Circuit Court of Appeals, 8th cir. Nov. 16, 1896. 

A national bank in Nebraska had been extensively engaged in the business of negotiating the 
sale of bonds and mortgages on Nebraska lands, through its agents in the East, on commission. 
The bonds and mortgages were made out to one T, individually; he being cashier of the bank. T 
procured the execution of a bond and mortgage to himself for his own benefit, which was sold by 
the bank's Eastern agents in the belief that they were acting for the bank. The proceeds were ap- 


plied by T to his own use. 


Subsequently, the title to the property proving defective, T executed 


a guaranty of payment of principal and interestin the name of the bank. 
In an action by the purchaser to make the bank liable on this guaranty, 
Held, The execution of the guaranty was not within the scope of the apparent powers of the 
cashier, and being executed without any actual authority, the bank was not bound thereon. 
Further held that it is not within the power of a national bank to engage in the business of 


selling mortgages on commission. 
of banking, which it is authorized to transact. 


Suit by Edward A. Smith against the 
Farmers & Merchants’ National Bank of 
Fremont, Nebraska. The facts were 
these: 

For some time prior to July 1, 1888, 
the Farmers & Merchants’ Nat, Bank of 
Fremont, Neb,, through its agents, 
Walker & Co., of New Haven, Conn., 
had been extensively engaged in the 
business of negotiating and _ selling 
mortgages on Nebraska lands, deriving 
yearly a considerable sum as commis- 
sion for such services. In conduct- 
ing this business the bank caused 
printed forms of coupon bonds and 
mortgages to be prepared, containing 
on their face the statement: “Negotiated 
by the Farmers & Merchants’ National 
Bank, Fremont, Neb.”’ When the bank 
undertook the negotiation of a bond and 
mortgage for a customer, both instru- 
ments were prepared on such printed 
forms, and both were made payable to 


The brokerage business is entirely distinct from the business 


“C. H. Toncray” individually, who was 
at the time, the bank’s cashier. 

On or about July 1, 1888, Toncray 
requested Stephen H, Elwood to exe- 
cute a bond and mortgage in his favor, 
for $8,000, to be used as collateral to 
enable Toncray to raise money for his 


individual benefit. Elwood and wife exe- 
cuted such a bond and mortgage and 
delivered it to Toncray on the under- 
standing that Toncray would take it up 
in a short time and redeliver it to El- 
wood. The bond and mortgage were 
prepared on the regular printed forms 
in use by the bank, and both made out 
to Toncray individually, as payee and 
mortgagee. They were subsequently 
transmitted by mail to Walker & Co., 
of New Haven, Conn,, to be there ne- 
gotiated, and were, about August 1, 
1888, sold to plaintiff's testator, Isaac E. 
Smith, of tae city of New York, for $7,- 
590. The sale was made with the con- 
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dition that the title to the mortgaged 
land was perfect, the abstract and deed 
all right, and the mortgage was a first 
mortgage on the property described. 

When the sale was made, Walker & Co. 
supposed they had been employed by 
the bank, as theretofore, to negotiate a 
sale of the bond and mortgage. They 
were not advised of the agreement be- 
tween Toncray and Elwood, nor that 
the sale was made for the benefit of 
Toncray. The money which Walker & 
Co. received from Smith was paid to the 
bank, but when so paid, it came within 
the control of Toncray as cashier, who 
forthwith placed it to his individual 
credit on the books of the bank, and it 
was afterwards paid out for his own 
benefit. No part of the sum realized 
from the sale was used by the bank for 
its own benefit, and no commission was 
received by the bank for negotiating the 
sale. 

Afterwards Walker & Co. discovered 
the title was not good as represented,but 
was defective by reason of unpaid prior 
mortgages. Thereupon in October and 
November, 1888, they addressed letters 
to the bank, in whose behalf they sup- 
posed they had been acting, requesting 
the bank to execute a guaranty of the 
loan before they disclosed the defects in 
the title, to the purchaser, In compli- 
ance with this request, Toncray execut- 
ed the following: 


“i or a valuable consideration we hereby guaranty 
the payment of interest and principal upon a certain 
loan for $8,000 made to Stephen H. Elwood and Lurta 
Elwood of date July 1, 1888, due July 1, 1893, secured 
by mortgage upon landin Holt county, Neb. Dated 
Fremont, Nebraska, November 17, 1888. 

Farmers & Merchants’ National Bank, 
C. H. Toncray, Cashier. 
C. H. Toncray.” 


All the correspondence between Walk- 
er & Co. and the bank with reference to 


the transactions aforesaid was conduct— 
ed on the part of the bank by Toncray, 
who had charge of the bank’s corres- 
pondence and of its daily business af- 
fairs. No other officer of the bank had 
knowledge of any of the aforesaid trans- 
actions with reference to the Elwood 
bond and mortgage, but remained ig— 
norant thereof until shortly before the 
present suit was instituted. Elwood 
and wife: were insolvent, and on July 1, 
1888, the land covered by the mortgage 
in controversy, was incumbered by prior 
mortgages for more than it was worth. 

On suit brought against the bank, the 
trial court instructed the jury to return 
a verdict in favor of the plaintiff for the 
amount paid by Isaac E. Smith to Walk- 
er & Co. with 7 p.c. interest from the 
date of payment. The bank sued outa 
writ of error, and the judgment is now 
reversed. 


THAYER, Circuit J. 


(After discussing 
preliminary question as to the construc- 


tion of the petition, concerning the 
ground upon which the plaintiff seeks 
recovery, and concluding that the suit 
is one to enforce the contract of guar- 
anty): Treating this suit then, as an 
action to enforce the contract of guar- 
anty, we turn to consider whether the 
trial court, on the state of facts disclosed 
by the testimony, properly instructed the 
jury that the plaintiff was entitled to 
recover. The guaranty was signed 
on behalf of the bank by C, H. 
Toncray, cashier, to secure the pay- 
ment of a mortgage bond which he had 
caused to be executed and negotiated 
for his individual use and benefit. Jt 
was so executed without the knowledge 
or sanction of any officer of the bank 
other than the cashier, and without au- 
thority to execute an obligation of that 
character for such a purpose. 
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GUARANTY OF BOND AND MORTGAGE NOT 
WITHIN SCOPE OF APPARENT POWERS 
OF NATIONAL BANK CASHIER, 


In view of the fact that the guaranty was 
executed by the cashier without any ac- 
tual authority, the first question which 
deserves consideration is whether it is 
binding, in any event, upon the defend- 
ant bank. Counsel for the defendant 
in error, contend, in substance, that the 
execution of the guaranty was within 
the apparent powers of the cashier, and 
that the defendant bank is estopped 
from denying his authority to execute 
it, provided the guaranty was signed 
and delivered in behalf of the bank for 
a sufficient consideration. With refer- 
ence to this contention it may be said 
that, solong as a national bank confines 
itself to the kind of business which it is 
authorized to transact, one who has 
dealings with it is entitled to presume 
unless he has notice to the contrary, 
that its cashier is empowered to draw 
and certify checks and drafts, to trans- 
fer by indorsement commercial paper of 
all kinds which is in the bank’s posses- 
sion, to guaranty the payment of notes 
and bills which the bank sells or redis- 
counts for its own benefit, and to do 
many other acts which, for present pur- 
poses, need not be specially enumerated. 
These are acts which cashiers custom- 
arily do and perform, and persons deal- 
ing with them without notice of any 
limitation of their powers may properly 
assume without inquiry that they have 
the right to do such acts and to exercise 
such powers. Merchants’ Bank v. State 
Bank, 10 Wall. 604, 650; People’s Bank 
v. National Bank, 101 U.S. 181; Fleck- 
ner v. Bank, 8 Wheat, 338, 356; Wild v. 
Bank, 3 Mason, 505; Cookev. Bank, 52 
N. Y, 96, 115; Farmers & Mechanics’ 
Bank v. Butchers & Drovers’ Bank, 16 


N. Y.125 133, 134; Houghton v. Bank, 
26 Wis. 663. 

But the doctrine aforesaid has no ap- 
plication in those cases where a bank is 
known to be carrying on a kind of busi- 
ness it is not authorized totransact. If 
a person entersinto a business transac— 
tion with a national bank, or any other 
corporation, he is bound to take notice 
of the nature and extent of its corporate 
powers, and of the purpose for which 
it was organized; and if the transaction 
in question is in excess of those powers, 
he has no right to presume without in- 
quiry that a guaranty executed by its 
cashier, or by any other officer, in the 
course of such transaction, is executed 
with the sanction and approval of the 
corporation, No act done by an officer 
of an incorporated company in further- 
ance of a business venture which is out- 
side of the company’s corporate powers 
can be said to be an act which is within 
the scope of the apparent or customary 
powers of such officer, and to be bind- 
ing upon the corporation for that reason. 
A bank may well be held responsible to 
a third party for an act done by its 
cashier in the prosecution of ‘the legiti- 
mate business of the bank which was 
within the apparent scope of his powers, 
although it was in fact unauthorized by 
the corporation A bank may also be 
held responsible to a third party for a 
wrongful and unauthorized act of its 
cashier which has the appearance of 
being within the scope of his ordinary 
duties, and not ultra vires, although by 
reason of some extrinsic fact, such as 
the purpose for which the act is done, 
which is unknown to the party with 
whom he deals, the act done is in excess 
of the legitimate functions of the corpor- 
ation, Farmers & Merchants’ Bank v. 
Butchers and Drovers’ Bank, 16 N. Y. 
125, 130; Houghton v. Bank, 26 Wis. 
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663 But whenthe transaction in which 
a bank is for the time being engaged is 
known to the person dealing with it to 
be outside of the legitimate sphere of 
its Operations, no reason is perceived 
why a person dealing with the cashier 
under such circumstances should be al- 
lowed to indulge in any presumptions as 
to the cashier’s authority, He is ad- 
vised by the very nature of the transac- 
tion that all acts done and performed 
in relation thereto are beyond the power 
of the corporation and, if he expects to 
hold the corporation liable on any con- 
tract or obligation entered into by the 
cashier or other officer in the course of 
that transaction, he should at least see 
to it that such contract or obligation is 
approved by the board of directors or 
other governing body. Bank v, Graham, 
79 Pa. St. 106; Moores v. Bank, 
U. S. 156; Thomp. Corp. 
4755- 

In the case in hand there was evidence 
which tended to prove, even if it did 
not conclusively show, that Isaac E. 
Smith, the original plaintiff's testator, 
when he purchased the mortgage bond 
in controversy, was well aware that it 
did not belong to the defendant bank, 
but that it had simply undertaken to ne- 
gotiate a sale of the same for a commis— 
sion in that behalf paid to it by the 
mortgagor, In other words, there was 
evidence tending to show that he knew 
that the bank was engaged in the bro- 
kerage business. Walker & Co., who 
acted ostensibly as agents for the de- 
fendant bank in negotiating the sale of 
the mortgage bond, evidently understood 
that it did not belong to the bank, The 
members of that firm, in consequence of 
their prior dealings with the bank, were 
advised that the bank, in offering the 
bond forsale, was acting solely in the 
capacity of a broker, They do not 


Itt 
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claim, and there is no evidence in the 
record, which tends to show that they 
represer.ted to the purchaser of the bond 
that it was the property of the bank or 
that the bank was selling it for its own 
account; it does appear, however, that 
Walker & Co. exhibited to him, prior 
to the sale, an application for the loan 
in question, dated July 7, 1888, made 
on a printed form, which was signed by 
Elwood and wife, the mortgagors, and 
was verified before C. H. Toncray as a 
notary public. In addition to this re- 
quest for the loan, which was madé@ by 
the mortgagors, the purchaser also had 
before him the bond and mortgage 
which were executed on printed forms, 
and both of which bore the following 
statement: ‘‘Negotiated by the Farm- 
ers & Merchants’ National Bank, Fre- 
mont, Nebraska,’”’ Under these circum- 
stances, it is necessary to conclude that 
when the plaintiff’s testator purchased 
the security in question, he was well 
aware that it did not belong to the bank, 
and that the bank was engaged in the 
business of selling such securities on 
commission, From the nature of the 
transaction we do not see that any other 
inference could fairly be drawn. The 
representation contained on the face of 
the mortgage that it was ‘‘negotiated 
by the Farmers & Merchants’ National 
Bank,” and the other circumstances to 
which we have adverted, would natur- 
ally lead any one to infer that in the 
particular transaction the bank was act- 
ing in the capacity of a broker, and that 
it had probably become engaged, quite 
extensively, in that line of business, 
Such, indeed, was the fact. For several 
years the bank had made a practice of 
selling farm mortgages on commission, 
and from some passages found in the 
correspondence between Toncray and 
Walker & Co, it would seem that the 
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deceased, Isaac E. Smith, had been one 
of its best customers, 


NATIONAL BANK NOT EMPOWERED TO CON- 
DUCT BROKERAGE BUSINESS IN SELLING 
FARM MORTGAGES ON COMMISSION. 


Concerning the power of the defend - 
ant bank to engage in the business of 
selling mortgage bonds on commission, 
little need be said, because it does not 
seem to be claimed that such a power 
could be lawfully exercised by the bank. 
The brokerage business is entirely dis— 
tinct from the business of banking 
which it was authorized totransact. If 
a national bank can lawfully act as bro- 
ker in selling farm mortgages for a com- 
mission, no reason is perceived why it 
may not act in the same capacity in 
selling other species of property, real or 
personal, The national bank act does 
not, in terms, or by necessary implica— 
tion, authorize national banks to act as 
brokers in negotiating the sale of secur- 
ities, and it is generally agreed that 
they cannot lawfully engage in such bus- 
iness. Weckler v, Bank, 42 Md. 581. 
Wiley v. Bank, 47 Vt. 546; First Nat, 
Bank of Lyons v. Ocean Nat. Bank, 60 
N. Y. 278; Talmage v. Pell, 7 N. Y. 
328. 

The case disclosed by the record, then, 
is briefly as follows: The plaintiff’s 
testator bought the mortgage bond in 
controversy from the defendant bank 
through its ostensible agents, Walker & 
Co,, either knowing, or having sufficient 
reason to believe, that the bank was 
acting merely in the capacity of a bro-— 
ker for the mortgagors. He was affect- 
ed with knowledge that the bank could 
not lawfully act in that capacity, and 
the transaction in question was ultra 
vires. After the purchase was made, 
and the money was paid, he accepted a 
guaranty of the loan, executed by C. H. 


Toncray as cashier, to guard against a 
loss which might be sustained owing to 
the existence of prior encumbrances on 
the mortgaged premises. The cashier 
acted wholly without authority in exe- 
cuting the guaranty, and the plaintiff's 
testator made no inquiry as to his au- 
thority, but relied on the assumption 
that the act was within the scope of his 
ordinary duties. The bank received no 
part of the proceeds of the sale of the 
mortgage bond, and has not profited to 
any extent by the unauthorized act of 
its cashier. In view of the foregoing 
considerations, we are of opinion that 
defendant bank is not bound by the al- 
leged guaranty which the cashier as- 
sumed to execute in its name, and that 
the bank is not estopped from denying 
the cashier’s authority to execute it, 
When the plaintiff’s testator accepted 
the guaranty, he was not dealing with 
the bank under such circumstances as 
warranted him in assuming without 
inquiry that it was executed and deliv— 
ered with the sanction and approval of 
the board of directors, but he was deal- 
ing with it under conditions which con- 
veyed notice that, if the bank had in 
fact undertaken to dispose of the secur- 
ity in question, its action in that regard 
was in excess of its lawful powers. 

In the argument of counsel for the de- 
fendant in error, considerable space is 
devoted to the discussion of the question 
whether. by virtue of what had been 
done by C. H, Toncray, ostensibly as 
cashier, prior to November 17, 1888, 
when the guaranty was signed, the bank 
had incurred a liability of any kind to 
the plaintiff's testator which would serve 
as a consideration for the guaranty, 
provided it was executed with the know- 
ledge and approval of the board of di- 
rectors; but, inasmuch as we are sat is- 
fied that the guaranty would not be 
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binding upon the bank even if such a 
liability had been incurred, no discus- 
sion of the question last suggested is 
deemed necessary or advisable. Even 
if the bank had incurred a liability 
to the purchaser of the mortgage bond 
through the wrongful act of its cashier, 
yet we would not be able to admit that 
it was within the scope of the cashier's 
ordinary duties to compromise the lia- 
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bility, without the knowledge or sanc 
tion of the board of directors, by execu- 
ting an agreement in the name of the 
bank to guaranty the payment of the 
bond, Bank v. Armstrong, 152 U. Ss. 
346, The judgment of the circuit court 
is accordingly reversed, and the case is 
remanded for a new trial, with leave to 
the plaintiff below to amend his petition 
if he shall so desire. 


POWERS OF COMPTROLLER OF THE CURRENCY. 


POWER TO APPOINT RECEIVER OF NATIONAL BANK AND MAKE RATABLE ASSESSMENT 
UPON STOCKHOLDERS, AFFIRMED. 


Bushnell v, Leland, U. S. Supreme Court, January 4, 1897. 


The plaintiff in error, being a stock- 
holder of the State National Bank of 
Wichita, Kansas, was sued to enforce 
payment of the double liability imposed 
by law. His contention, on which he 
took the case to the supreme court was, 
that under the national banking law the 
comptroller of the currency is without 
power to appoint a receiver to a default- 
ing or insolvent national bank, or to call 
for a ratable assessment upon the stock- 
holders of such bank, without a previous 
judicial ascertainment of the necessity 
for the appointment of the receiver and 
of the existence of the liabilities of the 
bank; and that the lodgment of author- 
ity in the comptroller, empowering him 
either to appoint a receiver or to make 
a ratable call upon the stockholders, is 
tantamount to vesting that officer with 
judicial power, in violation of the con- 
Stitution. 

Mr. Justice White: ‘‘All of these con- 
tentions have been long since settled, 


and are not open to further discussion 
Kennedy v. Gibson, 8 Wall. 498; Casey 
v. Galli, 94 U. S. 674; U. S. v. Knox, 
102 U. S. 423. When, after the adjudi- 
cation in Kennedy v, Gibson, the ques- 
tions were for a second time pressed in 
argument, the court contented itself 
with calling attention to the fact that 
they had been affirmatively adjudicated 
upon, and were concluded. We see no 
reason now to reopen controversies which 
were then treated as concluded, and 
have since been approved and in all re- 
spects fully affirmed. The contention 
that there is now presented in argument 
a grave constitutional question which 
was not pressed or considered in the 
prior cases, is a mere assumption which 
has no foundation in fact. A casual in- 
spection of the points pressed by coun- 
sel in Casey v. Galli, makes evident the 
fact that the very arguments now ad- 
vanced were then urged upon the court, 
and held to be untenable,” 
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STOCK LIEN OF MICHIGAN 


BANKS. 


STATUTE GIVING BANK LIEN ON STOCK FOR INDEBTEDNESS OF STOCKHOLDER—BANK’S 
RIGHT TO REFUSE TRANSFER WHEN REGISTERED HOLDER 1S LIABLE TO 
IT ON DEBT DUE AND UNPAID. 


Michigan Trust Co. v. State Bank of Michigan, Supreme Court of Michigan December 24, 1896. 


The holder of a certificate of stock in a state bank in Michigan, assigned it to a trust company 


by way of pledge for a loan. 


At the time of such assignment he was indebted to the bank on 
promissory notes, none of which, however, were then due. 
notified the bank that it held the stock, and demanded a transfer. 


Ten months later, the company first 
At this time, the registered 


holder was indebted to the bank upon notes, due and unpaid, to an amount greater than the am- 


ount of his stock. 


Held, under the statute of Michigan the bank had a lien on the stock for the indebtedness of 
the stockholder at the time demand for transfer was made, and had the right to refuse to transfer 


the stock upon its books. 


Whether the bank would have been obliged to make a transfer on demand of the trust com— 
pany at the time the stock was assigned to it, at which time the indebtedness of the registered 


holder tothe bank was not due, not decided. 


Action by the Michigan Trust Com- 
pany against the State Bank of Michi- 
gan to recover the value of a stock cer- 
tificate, Judgment for defendant, af- 
firmed. 

The State Bank of Michigan began 
business in Grand Rapids in the sum- 


mer of 1892, and on August 27, 1892, 
issued to William T. Lamoreaux ten 
shares of its capital stock, par value $1,- 


coo. In October 1892, Lamoreaux 
opened an account with the bank and 
became and continued indebted to it up 
to the time of his death, November 10, 
1895. The indebtedness was evidenced 
by promissory notes and at all times 
exceeded $2,000. At the time of his 
death he was indebted in large sums, 
both as maker and indorser of notes, 
and of this sum $5,000 was past due and 
unpaid. He was also indebted $6,0co0 
to the bank, not yet matured. 

On January 29, 1895, Lamoreaux 
borrowed from the Michigan Trust Co. 
$1,000, making an assignment to it 
of his aforesaid ten share certificate 
and delivering it to the trust com- 
pany with a collateral agreement con- 
taining a power to sell the stock if 
the note given to secure the $1,000, 


or any renewal, was not paid within 
ten days after it becamedue, The note 
of that date was renewed Aug. 1, 1895, 
payable six months after date, with 7 
per cent interest. When this last note 
matured it was not paid, and after wait- 
ing the time specified in the agreement, 
the trust company advertised the stock 
for sale according to the terms of the 
pledge, and sold the same to H. D. 
Walbridge for $800. 

The State Bank had no knowledge or 
notice that the Michigan Trust Co. had 
or claimed any interest in the shares of 
stock as pledgee, or otherwise, until 
December 10, 1895, a month after Lam- 
oreaux’s death. In January and July of 
that year it paid dividends to Lamor- 
eaux on the stock. On December 9g, 
(895, the trust company notified the bank 
that it was the owner of the stock, held 
as collateral to Lamoreaux’s note for 
$1,000 and that it would have to look to 
the stock for payment of the note. 

On December 10, 1895, the bank wrote 
the trust company that at the date its 
letter was received, Lamoreaux was a 
debtor to the bank, both as principal 
and as indorser, on paper overdue, The 
bank thereafter refused to recognize the 
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rights of any person in the stock certifi- 
cate by reason of such transfer because 
Lamoreaux, at the time demand for 
transfer was made, was indebted to the 
bank on an obligation due and unpaid, 
although it appeared that such indebt- 
edness was not due and unpaid at the 
time of the transfer of the stock to the 
Michigan Trust Co. This action was 
thereupon brought by trust company 
against bank to recover the value of the 
stock certificate. The court directed a 
verdict and judgment for defendant 
bank, which is now affirmed on appeal. 

Held: The trust company contends 
that the transfer and delivery of the 
stock to it by Lamoreaux on January 
29, 1895, created a lien prior to any lien 
which defendant bank afterwards ob- 
tained under the statute and relies upon 
the following provisions of Howell’s 
Annotated Statutes: 


Section 4866: “Whenever the capital stock of any 
such corporation is divided into shares, and certificates 
thereof are issued, such shares may be transferred by 
indorsement and delivery of the certificates thereof, 
such indorsement being by the signature of the pro- 
prietor, or his attorney or legal representative; but 
such transfer shall not be valid except between the 
parties thereto, until the same shall have been so en- 
tered upon the books of the corporation as to show the 
names of the parties by and to whom transferred, the 
number and designation of the shares and the date 
of the transfer.”’ 

Sec. 4901. “Any person holding stock in any such 
corporation may have the same transferred upon the 
books of such agency within this state, upon the same 
terms, conditions and restrictions as are provided by 
law, or the rules of such corporation for such transfer 
at the principal office of such corporation wherever it 
may be situated.”’ 


It iscontended that under these pro- 
visions the property in the shares of 
stock passed to the plaintiff trust com- 
pany, by delivery of the certificate and 
proper indorsement thereon, without the 
formality of a transfer on the books of 
the defendant bank, and that the latter 
had no right in the stock because at the 
time of the transfer to the trust com- 
pany it had no lien upon the stock,there 


being no indebtedness to the bank by 
Lamoreaux which was matured and un- 
paid. 

On the other hand, the bank contend- 
ed that the transfer to the trust company 
was not effectual, except as between the 
parties thereto, and could not be made 
effectual under the provisions of the 
statute, to transfer title, until the trans- 
fer was entered upon the books of the 
bank and that at the time the bank had 
notice of the transfer to the trust com— 
pany, the indebtedness of Lamoreaux to 
the bank had matured and was unpaid, 
and it was not then bound to make the 
transfer upon the books of the bank, as 
its lien had then attached. The bank’s 
counsel cited 3 How. Ann. Stat. 3208a8 
as follows: 


“The shares of stock of such bank shall be deemed 
personal property and shall be transferred on the 
books of the bank insuch manner as the by-laws there- 
of may direct, but no transfer of stock shall be valid 
against a bank so long as the registered holder there- 
of shall be liable as principal debtor, surety or other- 
wise to the bank for any debt which shall be due and 
unpaid, nor in such case shall any dividend, interest 
or profits be paid on such stock, so long as such liabili- 
ties continue, but all such dividends, interest or profits 
shall be retained by the bank and applied to the dis- 
charge of such liabilities: and no stock shall be trans- 
ferred upon the books of any bank without consent of 
the board of directors, where the registered holder 
thereof is 1n debt to the bank for any matured and un- 
paid obligation.” 


It is unnecessary to determine in the 
present case what were the rights of the 
Michigan Trust Company at the time the 
certificate of stock was transferred to it 
in January 1895. It is claimed that had 
it then demanded a transfer to it from 
the bank upon its books, the bank would 
have been obliged to have made such 
transfer; but that question we do not 
determine. 

Instead of demand being made by the 
trust company to have transfer made on 
the bank’s books before the indebtedness 
from Lamoreaux to the latter had ma- 
tured, the trust company waited from 
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January to December 9, following, be- 
fore making such demand. In the 
meantime the bank had from time to 
time given Lamoreaux credit, taking 
and renewing his promissory notes, when 
on December gth, a part at least, and 
enough to cover the amount of the cer- 
tificate, had matured and remained un- 
paid, It is evident that under these 
statutes at that time the bank was not 
compelled to make the transfer of this 
certificate upon its books, The bank 
was in a position at least to assert a lien 
upon the certificate whenever the in- 
debtedness matured, and remained un- 
paid. We think this statute can have 
no other interpretation. The statute in 
relation to the transfer (Section 4866) 
contains the express provision that ‘‘the 
transfer shall not be valid, except be- 
tween the parties thereto, until the same 
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shall have been so entered upon the 
books of the corporation.” It is evi- 
dent that this provision is intended ex- 
clusively for the benefit of the bank, 
See Reese v. Bank, 14 Md. 271; Bank 
v. Laird, 2 Wheat. 390; National Bank 
v. Watsontown Bank, 105 U.S. 217. 

All that we need to decide in the 
present case is that, the demand not 
having been made upon the defendant 
bank until the debt of Lamoreaux to the 
bank had matured and was unpaid, the 
defendant bank was in a position to re- 
fuse to transfer upon its books the cer- 
tificate of stock which had theretofore 
been pledged to the plaintiff trust com- 
pany as we think it was the intent of 
the statute under such circumstances to 
give the bank issuing the stock, priority 
of lien. 

Judgment affirmed. 


MICHIGAN BANK’S STATUTORY LIEN ON STOCK—EXTENDS TO INDEBTEDYESS OF CO-PARTNERSHIP OF WHICH 
REGISTERED HOLDERS ARE MEMBERS—DOES LIEN ATTACH WHEN INDEBTEDNESS ARISES, OR ONLY 
WHEN IT MATURES?—BY-LAW REGULATING SALE BY STOCKHOLDER NOT A WAIVER. 


Citizens’ State Bank of Monroeville, Ind. v. Kalamazoo County Bank, Sup. Ct. Mich., Dec. 24, 1896. 


This was an action by the Citizens’ 
State Bank of Monroeville, Ind., against 
the Kalamazoo County Bank to compel 
defendant bank to transfer upon its 
books certain certificates of stock held 
by the plaintiff by assignment from the 
original owners of the stock, which 
transfer was refused on the ground that 
the bank claimed a lien on the stock as 
against the parties to whom it was is- 
sued. The points decided are as fol- 
lows: 

1. Third parties purchasing stock of 
a registered holder cannot compel a 
transfer of the stock on the books of the 
bank issuing it when it appears that at 
the time of the demand of transfer, the 
registered holder is liable to the bank 
as principal debtor, surety or otherwise, 


for any debt which should at that time 
be due and unpaid (Citing Michigan Tr. 
Co. v. State Bank—above). In the 
present case it appears the debt was due 
and unpaid at the time the demand was 
made; so this case upon that point is 
ruled by the case cited. 

2. The contention that in this case 
the registered holders are members of a 
copartnership, and that the indebted- 
ness is due from such copartnership and 
not from the holders of the stock indi- 
vidually, has no force, as we must give 
some meaning to the term ‘“‘or other- 
wise.” The statute is plain and covers 
all indebtedness, whether as principal 
debtor, surety or otherwise. The rule 
under such statutes, where a lien is 
created, is that the lien is a general one 
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and secures all debts due from stock- 
holders or firms of which they are mem- 
bers, even when the @'bts grow out of 
transactions not corfhected with their 
shares, and though the stockholders are 
but sureties for debts, and though they 
are created after the transfer without 
notice to the corporation. 23 Am. & 
Eng. Enc. Law, p, 693. This dectrine 
is fully supported. So we say of this 
statute, it is broad enough to cover the 
indebtedness here claimed. We are of 
opinion it was the intent of the legisla- 
ture in the passage of this statute to 
create a lien upon the registered stock 
for all such debts; that when the debt 
matured and remained unpaid, and the 
stock remained in the name of the regis- 
tered holder upon the books of the bank 
he could not, and a third party could 
not, compel the transfer of the stock 
upon the books of the bank, until the 
lien was paid and discharged. 

3. It is not necessary to decide in this 


case whether a lien was created upon 
the stock when the debt to the bank 
arose; and we only hold that it became 
alien when the indebtedness matured 
and remained unpaid: that at that time 
it became and was a prior lien over any 
lien acquired by a third party by trans- 
fer of the stock priorto that time. The 
party taking a transfer of bank stock 
must be held to know that it was sub- 
ject to any debt at the bank where the 
stock is registered, and when that debt 
matures the bank has the right to en- 
force that lien. 
4. By-law 12 of the bank provided: 


“Any stockhelder desiring to sell his or her shares 
of stock in this corporation shall notify the president 
or cashier of such fact, and give him and the board of 
directors ten days to purchase or find a purchaser for 
said stock; at the expiration of ten days time the 
stockholder may sell at pleasure.” 


Held: This by-law cannot be con- 
strued as a waiver by the bank of its 
statutory lien upon the stock. 


BANK PRESIDENT. 
POWER TO ADJUST CLAIM IN FAVOR OF BANK BY TAKING ASSIGNMENT OF JUDGMENT 
AND DISCHARGING DEBTOR ON NOTE, 


First Nat. Bank of Indianapolis v. New, Supreme Court of Indiana, Dec. 16, 1896. 


Where the president of a bank is held out to the public as fully empowered to attend to all the 
business of the bank (being entrusted with the general management and control by consent of the 
directors) those dealing with the bank are warranted in believing that he is authorized to attend to 
such general business with the public as might be transacted with the directors themselves; and 
this includes the power to adjust a claim in favor of the bank by taking an assignment of a judg- 


ment in discharge thereof. 


Action by the First National Bank of 
Indianapolis against John C. New on 
a note. Judgment for defendant, af- 
firmed. 

In 1880 defendant New was indebted 
to the First National Bank of Indianap- 
olis as surety on a note of one Hanna to 
the bank. Contemporaneous with the 
execution of the note it was agreed be- 
tween the president of the bank and 
Hanna and New, that if thereafter New 


should, upon request of the bank, assign 
to the bank a certain judgment which 
he held against named parties, the as- 
signment would be accepted by the 
bank in full payment and discharge of 


New’s liability on the note. In 1883, 
New, at the request of the president of 
the bank, assigned said judgment to the 
bank, in fulfillment of the agreement. 
Subsequently, in 1885, the receiver of 
the bank, under order of the court, 
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sold all of its undisposed assets to the 
present plaintiff under a gross bid, and 
the present action was brought against 
New on the aforesaid note. 

Held: To enable defendant New to 
succeed in his defense, it was necessary 
for him to preve (1) the parol agree- 
ment averred to have been made be- 
tween him and the bank when he exe- 
cuted the note according to the terms of 
which agreement he was to be relieved 
of all liability on the note as soon as he 
should assign to the bank the judgment 
referred to; and (2) that the agreement 
so made was Carried out by the assign— 
ment of the judgment and its acceptance 
by the bank in discharge of his obliga— 
tion on the note. The evidence of 
defendant New is to the effect that the 
agreement made at the signing of the 
note was with William H. Morrison, the 
president of the bank, 

It is contended very earnestly that 


Mr, Morrison, as president, had no power 
to make such an agreement on the part of 


the bank, inasmuch as the making of 
such an agreement was out of the ordi- 
nary course of the business of the bank, 
and consequently beyond the scope of 
his agency as president. Many extracts 
are made from the by-laws to show that 
the power claimed to have been exer- 
cised by him in making the contract was 
not given tothe president. Numerous 
authorities, also, are cited to show that 
the president of a bank cannot have 
such power. 

It is true that, except as otherwise 
specifically provided in the charter, the 
business of a bank is in charge of its 
board of directors and, without their 
authority to do so, the president cannot 
bind the bank in any unusual manner, 
or in any undertaking lying outside of 
its customary routine business. 1 Morse, 
Banks, sec. 144. But, the same text- 


writer says,such unusual authority to the 
president may be given,not only by for- 
mal voteoftheboz 1 of directors, but also 
‘‘by the existence f such facts as con- 
stitute a public holding out, and warrant 
the public in believing that the under— 
taking is within the scope of his legiti- 
mate delegated authority.” Id. See, 
also, National State Bank v. Vigo Co. 
Nat. Bank, 141 Ind. 352; Evansville 
Public Hall Co. v. Bank of Commerce, 
144 Ind. 34, 

In this case as the evidence shows, 
and also as expressly stated in the third 
finding of the court*, Mr. Morrison was 
held out to the public as fully empow- 
ered to attend to all the business of the 
bank. Those dealing with the bank 
were therefore warranted in believing 
that he was authorized to attend to such 
general business with the public as 
might be transacted with the directors 
themselves. That would, of course, in- 
clude such an adjustment of a claim in 
favor of the bank as was contemplated 
ia this case, provided only the agree— 
ment was afterwards carried into ef- 
fect. 

An executed parol agreement may be 
proved even as against a written obli- 
tion contemporaneous with the parol 
agreement. Tucker v. Tucker, 113 Ind. 


*The 3d finding of fact was as follows: ‘‘That 
since the 1st of March, 1878, said William H. 
Morrison had been president of said bank, and 
had by the directors thereof been entrusted, as 
chief executive officer of said bank, with the 
control and management of its affairs; that he 
spent his whole time during business hours, at 
the bank, conducting its business; that he in all 
things directed the policy of the bank, discount- 
ed paper at his discretion, without consulting 
the directors or any other officer of the bank,and 
had the general management and control of its 
affairs with the consent of its directors; that the 
directors met at irregular intervals, sometimes 
months intervening between such meetings.” 
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272; Zimmerman v. Adee, 126 Ind, 15. 
The proof that the agreement was so 
carried into effect by the assignment to 
the bank of the judgment was made by 
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evidence satisfactory to the court and 
which we think sufficient for the pur- 
pose. 

Judgment for defendant affirmed. 


COLLECTING BANK—FAILURE TO PROTEST. 


RECEIPT OF NOTES BY BANK FOR COLLECTION—FAILURE TO NOTIFY INDORSERS ON 
NON-PAYMENT—BANK’S LIABILITY TO PRINCIPAL, 


Merchants State Bank v. State Bank of Phillips, supreme court of Wisconsin, Nov. 24, 1896. 


A bank which receives promissory notes for collection, and undertakes to collect them, is in 


duty bound to notify the indorsers of their dishonor by the maker 
gence, rendering the bank liable to its principal for the amount lost thereby. 


prima facie, the face of the notes. 


Action by the Merchant’s State Bank 
against the State Bank of Phillips for 
failure to give notice of non. payment of 
certain notes sent by plaintiff bank to de- 
fendant bank for collection. Judgment 
for plaintiff, affirmed. 

The Merchants’ State Bank, plaintiff, 
being indorsee of several promissory 
notes made by the Jump River Lumber 
Co. which were payable at the defendant 
bank in Phillips and became due Aug- 
ust 4, 1894, mailed the notes, on July 
26, 1894,to defendant forcollection. On 
July 27, 1894, and before the notes were 
received by defendant bank at Phillips, 
the entire city of Phillips, including de- 
fendant’s banking house, was destroyed 
by fire. Defendant’s vault was not de- 
stroyed and on Aug. 1, 1894, defendant 
resumed business, in a tentative way, in 
a temporary structure. The notes were 
received andentered upon the defendants 
collection register,and the maker notified 
on Aug. 1, 1894. They were not paid at 
maturity, and defendant failed to protest 
them fornon payment. On August 8, 
1894 defendant returned the notes to the 
plaintiff bank who at once notified the 
indorsers of their non payment. The 
indorsers denied liability on the ground 
of the failure to give them timely notice 
of non-payment,and refused to pay them. 


Its omission so to do is negli- 
That amount is, 


They were all solvent persons. August 
22, 1894 the estate of the maker of the 
notes went into the hands of a receiver. 
The plaintiff bank had judgment against 
defendant bank for the amount of the 
notes. Defendant bank appeals. 

Held; (Newman, J.) Three questions 
are presented on this appeal, 

1. Were the indorsers discharged of 
liability by the failure of defendant bank 
to notify them of the dishonor of the 
notes? 

2, Was the failure of defendant bank 
to notify the indorsers, negligent under 
the circumstances? 

3. Was the plaintiff bank entitled to 
recover the whole amount of the notes? 

It is certainly the law that in general, 
notice of the non-payment of negotiable 
paper at maturity must be given not 
later than on the next day after its dis- 
honor. 2Am,and Eng. Enc, Law 414; 
Daniel Neg. Instr. (4 Ed)$$1038, 1039. 

Longer delay in giving the notice can 
be excused only when prevented by over- 
whelming calamity or unavoidable acci- 
dent. Id. secs. 1067, 1068. It is evident 
that no such cause prevented the defend- 
ant from giving such notice. The calam- 
ity which struck the defendant, and the 
city of Phillips had nothing to do, ap- 
parently, with its failure to notify the 
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indorsers. That was the work of a few 
minutes only, and directly in the line of 
the business which it had re-established 
after the fire. The indorsers were re- 
leased by the failure to notify them of 
the dishonor of the notes, 

Probably it was within the defendant's 
option, under the circumstances, whether 
it should undertake or reject the office 
of collecting these notes. But having 
elected to undertake it, it was bound to 
the exercise of reasonable diligence in 
its performance. This it failed to do. 
This was negligence. 

The plaintiff is entitled to recover 
such sum as it has lost by reason of the 
defendant’s negligence. That sum is 
prima facie, the amount of the notes. 
Daniel (4 Ed )sec 329. There was no 
evidence to mitigate damages. The in- 
dorsers were solvent; the maker is 


insolvent, It does not appear wheth- 
er the maker's estate, now in the 
hands of a receiver, will pay any 
part of the notes nor how much it will 
pay. Perhaps it should have gone in 
mitigation, if it had been shown how 
much the dividends properly applicable 
thereto would pay. Butno such proof 
was attempted. The plaintiff deposited 
the notes in court for the benefit of the 
defendant, so that it may be reimbursed 
so far as the proper dividends may go. 
The defendant was not prejudiced by 
the failure of the plaintiff to proceed 
promptly against the maker. It does 
not appear that there was ground for an 
attachment by which advantage could be 
gained; and the time was too short to 
gain a preference by judgment and ex- 
ecution, 
Judgment affirmed. 


INDORSEMENT “FOR COLLECTION.” 


RELATION OF INDORSER TO INDORSED PAPER AND ITS PROCEEDS, DEFINED. 


Nat. Baik of Commerce of Seattle v. Johnson (Geschke. intervenor). Supreme Ct. of N. D., Nov. 14, 1896 


Action by the National Bank of Com- 
merce of Seattle, Washington, against 
Caleb C. Johnson,receiver of the Lloyds 
National Bank of Jamestown, N. D. 
Adolph W. Geschke intervened, and 
from a judgment in his favor, plaintiff 
appeals. Affirmed. 

Geschke, intervenor, held a certificate 
of deposit issued to him by the Lloyds 
National Bank. He indorsed it as fol— 
lows: 


“Pay to the order of Bank of Anacortes for collec- 
tion for account of Adolph W Geschke,” 


The Bank of Anacortes, Washington, ° 


forwarded it for collection to the plain— 
tiff, the National Bank of Commerce of 
Seattle, Plaintiff received from the 
Lloyd's National Bank its draft ona St. 


Paul bank and surrendered the certifi- 
cate. It gave the Anacortes bank credit 
for the amount of the draft, and that 
bank reported to Geschke that the cer— 
tificate had been collected and at his re- 
quest issued to him its certificate for the 
amount reported as collected. The St. 
Paul draft was not paid. The plaintiff 
immediately notified the Anacortes bank 
that the collection had not been made, 
and charged the amount back to it. The 
Anacortes bank notified Geschke of this 
fact. and he surrendered his certificate 
issued by it. That bank credited to the 
plaintiff the amount of the supposed col. 
lection. The plaintiff at no time since 
claimed to be the owner of the draft, or 
to have any interest therein, save as col- 
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lateral to its claim against the Anacortes 
bank for an overdraft. 

Held: 1. The intervenor, Geschke,is 
the owner of such draft, and entitled to 
receive the dividends thereon payable 
out of the assets of Lloyds Nat. Bank, 
declared by the comptroller of the cur— 
rency. 

2. The fact that the intervenor did 
not surrender up his certificate until 
after the Anacortes bank had suspended 
operations does not affect the question: 
it appearing that the plaintiff had, in 
accordance with the facts, claimed that 
the collection had not been made, and 
had charged back the draft to the Ana- 
cortes bank, and the intervenor having 
acted on such claim, and acquiesced 
therein, by surrender of his certificate, 
issued to him by the Anacortes bank, 
without any withdrawal of such claim 
having been made by plaintiff, and the 
plaintiff insisting down to and upon the 
trial that it had not made the collection 
but that it merely held the draft as col- 
lateral to its demand against the Ana- 
cortes bank for an overdraft. 

3. When an instrument is intrusted to 
a bank for collection, the bank secures 
no title thereto and no right to hold it 
in any other capacity than as agent. 

4. If, from the indorsement, or the 
circumstances of the case, it appears 
that the bank was to credit the owner 
of the paper with the amount thereof, 
when collected, such bank becomes, 
upon receipt of the money, the debtor 
of the owner, and at this moment the 
relation of principal and agent is trans- 
muted into that of creditor and debt- 
or. 

5. When the owner of paper indorses 
it for collection, this is notice to every 
person or bank into whose hands the 
paper may come that the owner has not 
parted with his beneficial title, but has 


merely parted with possession, for the 
sole purpose of collection. The paper 
remains the paper of the owner down to 
the moment of collection , no matter how 
many hands it may pass through in the 
process of transmitting for collection; 
and no one through whose hands it passes 
can, before such collection, by credits, 
advances or in any other way, secure 
any lien thereon or right thereto as 
against the owner, who may atany time 
prior to collection follow it into the 
hands of any subagent. 

6. In the absence of circumstances 
showing a contrary purpose on the part 
of the owner, the agent or subagent has 
authority to receive only cash in making 
the collection; and if he accepts other 
paper instead of cash—as a draft 
or check—the owner may treat ei- 
ther the original or the substituted 
paper as his property, and may fol- 
low it in the hands of the bank re- 
ceiving it, although such bank has cred- 
ited it as cash to the bank transmitting 
the original paper toitforcollection. The 
right to make such credit and thereby 
change the relation of principal and 
agent'to that of creditor and debtor, 
does not exist until the agent collects 
the claim in money, unless there is some- 
thing in the circumstances of the case 
showing that the parties intended that 
the agent should be authorized to ac- 
cept, at its own risk, a draft or check 
instead of cash. 

7. But when cash is received, and 
credited to the transmitting bank, the 
relation of principal and agent between 
the collecting bank and the owner of 
paper ceases, and thereafter whatever 
right the owner has as against the col- 
lecting bank is to the credit in favor of 
the transmitting bank, so far as he can 
trace the proceeds of his property into 
such credit. 
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NOTES OF RECENT BANKING CASES. 


ILLINOIS. 

Corporation- Stock Certificate issued on forg- 
ed assignment,—t, A corporation which 
cancels a certificate of stock and reissues 
another certificate to the assignee under 
a forged assignment, will be required to 
reissue to the original owner a certificate 
in lieu of the one cancelled. 

2. Where an agent forged an assign— 
ment by his principal toa certificate of 
stock, and deposited the check received 
therefor to the credit of his principal, 
and afterwards withdrew the moneys 
under a power of attorney from his prin- 
cipal to draw checks, held, there has 
been no implied ratification of the forged 
assignment. 

3. Where a corporation cancels a cer- 
tificate of stock, and reissues another to 
an assignee under a forged assignment 
the assignee is not a necessary party to 
an action by the owner of the certificate 
cancelled, to compel the reissue of 
another certificate, it not appearing that 
such owner is insolvent or that the issu- 
ance of a new certificate would cause an 
overissue of stock.—Chicago Edison Co, 
v, Fay, Ill. Supr. Ct. Nov. 23, 1896 


NEBRASKA, 


Trust Fund in Insolvent Bank—1. A 
fund which comes into possession of a 
bank, with respect to which the bank 
has but a single duty to perform, and 
that 1s to deliver it to the party thereto 
entitled, is a trust fund, and is therefore 
incapable of being commingled with the 
general assets of such bank, subsequently 
transferred to its receiver. 

2, Under the circumstances above in- 
dicated, the receiver of the bank is merely 


substituted as trustee, and its funds in 
his hands should be devoted to discharg- 
ing such trust before distribution thereof 
is made to the general creditors of the 
bank. 

3. Under the provisions of chap. 44 
Comp. St. Neb. the cestui gue trust is en- 
titled to 7 percent. interest per annum 
on the trust fund above considered.— 
Capital Nat. Bank v. Coldwater Nat, 
Bank Neb. Supr. Ct. Dec. 2, 1896. 


NORTH DAKOTA. 


Proof of Payee's indorsement—1. Where 
issue is joined on an allegation in the 
complaintthat promissory notes, payable 
to order, on which the action is brought 
were sold, indorsed and transferred to 
the plaintiff, in good faith, before matur- 
ity, the burden is on the plaintiff to es- 
tablish the truth of such allegations by 
evidence; and among other things the 
plaintiff must show that the notes were 
in fact indorsed by the payee. 

2. The mere fact that a promissory 
note, when offered in evidence, had in- 
dorsed upon its back the name of the 
payee, does not establish the fact that 
the payee indorsed the same, in the 
absence of proof of actual 
ment. 

3. Plaintiff alleged that he was owner 
of promissory notes payable to the order 
of Pulaski J. Scovil, and at the trial put 
the notesin evidence. On the back of each 
appeared the following indorsement:‘‘P, 
J. Scovil.” Held that such indorsement 
does not raisea presumption of law that 
the notes were indorsed in fact by Pul- 
aski J. Scovil, and without further evi- 
dence, such indorsement furnishes no 


indorse- 
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proof that the payee indorsed said notes. 
There is no legal presumption that P. J. 
Scovil is the same person as Pulaski J. 
Scovil.—Vickery v. Burton, Supr. Ct. 
N. D. Nov 19. 1896. 


Action against Bank for Usury—Action 
by C. Hanson, maker, against Cum- 
mings State Bank, payee, to recover the 
original sum and interest from date, of 
ausuriousnote. Thecourt sustains the 
bank’s demurrer and holds: Under chap- 
ter 184, Laws 1890, no action can be 
maintained against the original owner 
of a usurious promissory note by the 
maker to recover the amount thereof, 
unless such original owner transfers or 
parts with such note before maturity, 
without giving the purchaser notice of 
its usurious character.—Hanson v, Cum- 
mings State Bank, N. D. Supr. Ct. Nov. 
19, 1896. 


Charging Indorsers—Certificate of Pro- 


test—Notice of Dishonor. In an action 
by the holder of a negotiable note against 
the indorsers, in which the latter unsuc- 
cessfully defended on the ground of 
alleged failure to present the note at 
maturity, demand payment, and give 
timely notice to the indorsers, the fol- 
lowing propositions are decided by the 
court: 

1. Under the statutes of this state the 
certificate of protest of a notary public is 
prima facie evidence of the facts of pre- 
sentment, demand and dishonor therein 
set forth, as well in the case of an inland 
bill or note as in the case of a foreign 
bill. 

2. When a note is payable at a bank, 
a statement in the certificate of protest 
that it was presented at the place of 
payment and payment demanded is suf- 
ficient evidence of alegal demand, with- 
out a further statement to whom it was 
presented for payment. 
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3. In determining whether due notice 
of dishonor has been given to indorsers, 
each agent and subagent for collection, 
is to be regarded the same as a purchas- 
er of the paper. 

4. Any agent or subagent holding the 
paper for collection may give notice of 
dishonor with like effect as an owner of 
the paper. 

5. Notice given by a proper party inures 
to the benefit of every party to the paper 
whose right to give a similar notice had 
not at that time been lost,—Ashe v. 
Beasley, Supr. Ct. N. D. Nov. 19, 1896. 


MINNESOTA. 

The Double Liability of Stockholders in 
the State Banks of Minnesota.—In an ac- 
tion by J. C. Harper to enforce the stat- 
utory double liability of the stockholders 
of the Citizens’ Bank of Minneapolis, a 
banking corporation organized under 
Chap. 33 of the General Statutes of 
Minnesota, brought against the assignee 
and the stockholders of the bank, the 
following extended syllabus of the de- 
cision has been specially prepared by the 
court: 

1. In an action under Chap. 76 Gen. 
St. 1894, to enforce the double liability 
of the stockholders of an insolvent cor- 
poration, Held, the creditors are enti- 
tled to a judgment against each stock- 
holder for the full amount of his statu- 
tory liability, even though the aggregate 
amount of this judgment exceeds the 
aggregate amount of all the corporate 
indebtedness and costs and expenses of 
the action to be satisfied by such judg- 
ment. Clark v. Opera House Co. 58 
Minn. 16, distinguished. 

2. But, Held, where the aggregate 
amount of the judgment so exceeds the 
aggregate amount to be satisfied by the 
same, execution should not be issued 
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against some or all of the stockholders 
for the full amount of the judgment 
against each—but the judgment should, 
by its terms, provide for issuing succes- 
sive executions on order of the court, at 
first for each stockholder’s pro rata share 
of such indebtedness and expenses, and 
then forsubsequent successive executions 
for such additional pro rata amounts 
or assessments as may be found nec- 
essary by reason of the failure to collect 
from stockholders found to be insolvent 
in attempting to satisfy the prior execu- 
tion; and, when such indebtedness and 
expenses are paid in full, the balance of 
the judgment against those stockhold- 
ers paying their full share of the same 
shall be satisfied. Execution should be 


issued on the judgment accordingly. 

3. The court may, in its discretion, 
on appiication on notice, stay the doc- 
keting of the judgment against any par- 
ticular stockholder on the giving of a 


bond to pay each and every assessment 
on the judgment due from such stock- 
holder, whenever ordered by the court, 

4. Under Section 2501, Gen, St. 1894, 
the stockholder of a banking corpora- 
tion is liable to double the amount of 
his stock in an action under Chapter 
76, if the bank becomes insolvent, and 
suspends payment within one year after 
he transferred his stock. But Held, 
such a transferror is only secondarily 
liable, and execution should not issue 
against him until his transferee fails to 
respond to execution against him for his 
liability for the same stock; and in such 
a case itis error to enter a judgment 
which permits the creditors to collect 
twice for the same block of stock, once 
from the transferee, and again from the 
transferror, 

5. The liability of such transferror is 
secondary only to the liability of the 
succeeding holders of the same block of 


stock, and not, as held by the court be- 
low, secondary to the liability of all 
subsequent transferrors of the same or 
any other stock. 

6. While such transferror is liable 
only for his proper share of the indebt- 
edness still existing, which existed at 
the time he transferred his stock, still he 
should not escape liability because this 
amount has been already collected from 
others reached before him in the order 
of liability adopted by the court; and it 
was error so to provide. 

7. Such transferror should, as well as 
the present stockholders, be allowed the 
benefit of any dividend realized from the 
corporate assets. 

8. The manner of determining the 
portion which the transferror should pay 
of such indebtedness existing at the time 
of his transfer stated. 

9. The amounts collected from each 
transferror must be put into the common 
fund, and distributed ratably among all 
the creditors. 

10. Such transferror cannot be made to 
contribute either directly or indirectly 
on account of debts incurred, after he 
made his transfer, or debts which exist- 
ed at that time, and have since been 
paid. 

11. Following Allen v. Walsh, 25 Minn, 
551, Held, seid section 2501, imposing 
the double liability on the stockholders 
of banking corporations, is constitu- 
tional. 

12. Held, it is not necessary to consider 
whether, after a transfer of stock, an 
extension of the time of payment of cor- 
porate debts without the consent of the 
transferror releases him from liability as 
to the debts so extended, because, even 
if such transferror becomes a mere sure- 
ty for the payment of corporate debts, 
it does not appear in this case that he 
did not consent to the extension, and 
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the burden is on him to prove that he 
did not. 

13. Where a transfer of stock was never 
registered on the books of the bank un- 
til after the bank failed and made an as- 
signment, when it was registered as a 
transfer from him to the bank itself, 
Held, it was error to charge such as- 
signor as liable only as transferror on 
the amount of the indebtedness existing 
at the time he assigned his stock, but he 
should be held liable as a present stock- 
holder. 

14. Where a pledgee of stock registered 
it on the books of the bank as transfer- 
ed to himself absolutely, Held, he vol- 
untarily made himself a stockholder, is 
liable as such, and the court cannot re— 
lieve him from any part of his liability. 
‘15. Where an assignee of stock failed 
to register the transfer on the books of 
the bank, so that the assignor continued 
to be liable as a present stockholder and 
he filed a cross bill against the assignee 
(already a party to the suit), who is in 
default for want of an answer thereto, 
Held, creditors need not undertake toen- 
force any liability against such assignee, 
or accept the benefit of such attempted 
enforcement by the assignor; but, under 
the circumstances, the latter may retain 
his present hold on the former for the 
purpose of compelling contribution by 
him in this action for any sum which the 
latter may be compelled to pay herein, 

16, When a stockholder is also a cred- 
itor, it 1s proper to order judgment 
against him for the full amount of his 
Statutory liability, the same as against 
other stockholders, to declare the judg- 
ment against him a lien on the amount 
due him, and to order him to pay all 
assessments on such judgment until the 
court is fully satisfied tnat the dividend 
coming to him will fully pav the balance 
due from him on any further assessments 
on the judgment against him, when the 
collection of such further assessments 
may be stayed, and on distribution the 
dividend due him may be set off against 
such assessments. 

17. Four days before the trial, plaintiff 
discovered that nonresident stockhold- 
ers, over whose persons the court did 
not and could not acquire jurisdiction, 
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had property within this state. On the 
trial, the defendant stockholders object- 
ed to the entry of judgment until the 
court should acquire jurisdiction over 
this property by attachment. Held, at 
that late day, these defendants were not 
entitled to delay the trial or other pro- 
ceedings in order to make this property 
contribute to the payment of the corpor- 
ate debts; but the court might, in its 
discretion, compel the plaintiff or other 
creditors to attach and proceed to con- 
demn the property and, if condemned 
too late to contribute directly, it or its 
proceeds might, after the creditors were 
paid in full, be applied to reimburse 
those stockholders who had paid more 
than their share. 

18. Held, the creditors are entitled to 
recover the receiver's expenses in addi- 
tion to their debts and statutory costs 
and disbursements, not exceeding the 
amount of the stockholders statutory 
liability. 

16. The stockholders’ liability is several 
not joint; and a judgment against only 
a part of the stockholders, vrithin the 
jurisdiction, does not have the effect of 
releasing the others, While such liabil- 
ity is several, it produces only a limited 
fund, which belongs to all the creditors 
as tenants in common, and must be en- 
forced in equity. 

20. A variance between the judgment 
entered by the clerk and that ordered 
by the court cannot be raised for the 
first time on appeal. 

21. It is proper to provide in the judg- 
ment that, after the receiver has collect- 
ed in full or has exhausted all the col- 
lectible liability, a judgment of contri- 
bution may be entered in favor of those 
who have paid more than their share, 
and against those who have paid iess. 

22. After the commencement of this 
action, a stockholder who had been 
served with summons died, leaving no 
property within the jurisdiction of the 
court. Held, her transferror should,on 
the first assessment on the judgment 
against the stockholders, be made to 
contribute on the amount of indebted- 
ness existing at the time of thetransfer. 
—Harper v. Carroil, Minn. Sup. Ct, 
December 23, 1896. 
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BANKS AS BORROWERS. 
By William Bosson, Indianapolis, Ind. 


The case of the Chemical National 
Bank of New York v. Armstrong, de- 
cided in the United States Circuit Court 
for the Southern District of Ohio, in 
October 1896, brings before the stock- 
holders of banks and the depositors of 
the same a very important question, In- 
cidentally, it involves the question as to 
when a corporation may borrew money 
and for what purposes. It also brings 
up the question of agency and how far 
a corporation is bound by the acts of its 
officers which are not authorized either 
by the charter, or by the action of the 
stockholders, or the board of directors. 
It also involves the question as to wheth- 
er the officer of a bank exceeding his 
authority and making a loan in the 
name of the bank on what is ostensibly 
the obligation of the bank binds the 
bank for an innocent third party who 
purchased thepaper. The further ques- 
tion arises as to whether parties dealing 
with the officers of a bank are required 
to take any notice of the powers of those 
officers or other authority to bind the 
bank, It has been well said that ‘‘a 
corporation is a creature of law. It 
has no powers except those expressly 
granted or necessarily implied, and none 
can be implied except such as are neces- 
sary to the exercise and enjoyment of 
those expressly granted. The creature 
cannot exceed the law of its creation 
and is amenable to its creator.” It has 
been said also, ‘‘No other powers can 
be implied except such as are necessary 
and proper to carry into effect the pow-— 
ers expressly granted,”’ 

Chief Justice Marshall in 2 Cranch, 
127, said: ‘‘The act of incorporation is 


to them an enabling act; it gives them 
all the power they possess; it enables 
them to contract, and when it prescribes 
to them a mode of contract they must 
observe that mode, or theinstrument no 
more creates a contract than if the body 
had never been incorporated.” Without 
endeavoring to cite numerous authori— 
ties as to the power of corporations, it is 
safe to assert that the above quota- 
tions establish a simple rule, that the 
charter or law under which the corpora- 
tion exists furnishes in the first in 
stance a complete statement of the ob- 
jects of that corporation and the powers 
it may exercise and in many cases de- 
fines the method of exercising those 
powers, But if incidental powers are 
to be presumed at all, they are only 
such as are absolutely necessary to carry 
into effect the powers expressly granted, 
The question arises, can a bank under 
any circumstances, borrow money? ‘‘So 
far as it is involved in receiving depos- 
its, borrowing is a part of banking, but 
borrowing stricto sensu, taking a loan for 
a definite time, instead of one payable on 
demand as ordinary deposits are, is not 
a part of the business of banking, nor 
a necessary incident thereof, as a con- 
tinuous practice; but (like every other 
corporation in the United States) a bank 
has an inherent right to borrow money 
whenever it is reasonably necessary in 
the proper conduct of its business, un- 
less especially restricted. The privilege 
is the child of necessity and is limited 
by the same necessity or intrinsic pro- 
priety which gives it birth. The borrow- 
ing must be incidental to the legitimate 
banking business of the association, 
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otherwise the act is w/tra vires; as if the 
money is obtained for speculation. 
‘Aside from the theory of law, as no 
one but the bank can well judge as to 
whether a loan is reasonable or not, the 
practical fact is that the bank can bor- 
row whenever it wishes to, and if the 
money is used in its proper business no 
fault will be found, and even if wrongly 
applied it will not affect the validity of 
the loan as between the parties ordin- 
arily.”’ The theory of the above doctrine 
seems to be that borrowing is nota part 
of a bank’s business, that the only case 
in which borrowing is justified is the one 
of necessity; that where there is a ne- 
cessity for borrowing, the money bor- 
rowed must be used in the legitimate 
business of the bank. Limited to this, 
there could be no special objection to 
allowing banks to borrow money, but if 
the latter clause of the quotation should 
be admitted, to wit: ‘‘even if wrongly 


applied, it will not affect the validity of 
the loan as between the parties ordinar- 
ily,”’ as a separate and distinct proposi- 
tion from the above, then the question 
becomes exceedingly important as to 


what parties shall determine for the 
bank that the,necessity for a loan exists 
and wha: parties shall direct the appli- 
cation or use of the funds when received 
upon theloan, To say that any officer 
such as a president, vice-president or 
cis ier, acting simply in the ordinary 
capacity of such officers, shall have the 
right to pledge the credit of the bank 
without limit, thereby binding the total 
assets of the bank,is to give to such offic- 
ers avery dangerous and enlarged power 
and one which cannot be defended on 
any ground of public policy or business 
necessity. It has been well said that 
‘*The general control and government 
of all the affairs and transactions of the 
bank rest with the board of directors, 


For such purposes the board constitutes 
the corporation, may act as a corpora- 
tion, and unless especially restricted 
may, with few exceptions, exercise all 
the powers which the corporation is au- 
thorized at common law, or under the 
charter or organic law, to exercise.” 
And it has been specifically said that 
“the board may authorize the president 
or cashier, or both, to borrow money, 
endorse the notes of the bank or obtain 
a discount for the benefit of the bank.” 
And it seems that the board may, by 
proper action, delegate authority to the 
president or other officer to borrow 
money. The same author says, how- 
ever, ‘‘But votes of this broad nature, 
unless very cautiously indulged in, are 
likely often to be improper and in some 
degree unsafe. For if they appear to 
go too far in throwing within the 
discretion of others the decision of 
weighty matters covering a wide ground 
of responsibility, that would amount to 
an effort, in a measure, to delegate the 
‘management’ of the business of the 
bank. To this extent the board of di- 
rectors cannot go.” * * ‘Thus the 
making of discounts is an inalienable 
function of the directors. They cannot 
part with it, or invest any officer or offi- 
cers with it. It rests with them alone 
and exclusively. It isa power of that 
degree of vital importance that it cannot 
be taken out of the general principle 
that powers of a public nature, given 
by the legislature, cannot be subdele- 
gated,” 

The reason for the above rule is man- 
ifest. The board of directors come into 
direct contact with the stockholders, 
They are elected on account of the con- 
fidence which is placed in their business 
integrity and ability They are not even 
allowed to delegate the power which in- 
volves the total capital of the bank to 
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‘he officers. That boards of directors 
do constantly and have constantly fer- 
mitted the officers to make discounts or 
to manage the affairs of the bank does 
not make such action legal. If the 
making of discounts or lending the 
money of a bank is absolutely within 
the power of the directors, how can it 
be said that the larger power of lending 
the credit of the bank and pledging. not 
the money on hand available for dis— 
count, but the whole of its assets, can 
be exercised by an officer of the bank 
with no special delegation of power 
from the board of directors? The chief 
reason that the exercise of any such 
power by any officer or officers is against 
public policy and the interests of the 
corporation lies in the fact that such 
officerscan by improper manipulation 
of the books and records of the bank, 
negotiate its bills receivable or pledge 
its credit without the knowledge of the 
stockholders or board of directors, They 
can do this, not for the needs or inter- 
ests of the bank, but for their own indi- 
vidual needs and interests. They can 
obtain a so called loan to the bank and 
have the proceeds placed to the credit of 
the bank on the books of the lender and 
have those proceeds drawn out appar- 
ently for the use of the bank, but in re- 
ality for their own benefit. If the theory 
is to prevail that the apparently manu- 
factured use of the funds in this way is 
to bind the bank, then there is no safety 
under the law for the bank. The only 
remedy in such a Case would be an act 
of Congress or of the proper state legis- 
lature forbidding banks under any cir- 
cumstances to borrow money. To re- 
move the argument one step further, if 
the bank can borrow money in such a 
manner and for such purposes, there is 
nothing to prevent the officers from 
pledging the credit of the bank by er- 


dorsing their own paper, or the paper of 
their friends or corporations in which 
they are interested with the bank’s name 
and if they used the correspondence of 
the bank in such a way as to transmit 
this paper to other parties without their 
knowledge that it was accommodation 
paper, then the bank would be bound. 
Such a view of law would deliver the 
interests of every shareholder and de— 
positor to the unlimited discretion of the 
officers of the bank. It is not good 
sense, and I believe, not good law. 
Though there has been a tendency to 
apply the equitable rule in agency mat— 
ters that where one of two parties must 
suffer by an act apparently within the 
scope of the agent's authority, that it 
must be the party who placed the agent 
in the position where he could perpetrate 
the wrougful act. The trouble is that 
this rule leaves it to the Court to very 
much enlarge the actual scope of the 
agent's authority. It has been well said, 
‘‘The powers of officers or agents of 
corporations, like those of natural per- 
sons, are limited to their authority. 
Their authority depends upon the terms 
of their appointment and the provisions 
of the company’s charter. No matter 
what the terms of their appointment 
may be, no agent of a corporation can 
under any circumstances, have author- 
ity to do an act which is in excess of the 
company’s chartered powers or in viola- 
tion of law. The power conferred on 
officers and agents of corporations is a 
statutory one and must be exercised 
within the exact limits prescribed by 
law.” It would be a difficult stretch of 
the imagination to suppose that any 
statute would authorize the officers 
without the knowledge of the board of 
directors without any necessity on the 
part of the bank to piedge its entire 
credit and assets for money to use in 
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their own individual speculations. 

It is well enough, perhaps, viewed 
from their standpoint, for officers of a 
bank which has made a loan, upon the 
representations of an officer of another 
bank, to say that the loan is within the 
ordinary customs and duties of the bank; 
that they rely implicitly upon the honor 
of gentlemen acting in positions like 
their own not to transcend the powers 
or authority given them by the board of 
directors, and that having trusted these 
men and having placed money to the 
credit of the corporation on their books 
they are bound to no other or further 
acts of inquiry or diligence. As against 
such a view it has been said: ‘‘He who 
deals with a corporation is chargeable 
with notice of the purpose for which it 
was formed, and when he deals with 
its agents or officers, he is bound to 
know their powers, and the extent of 
their authority.” But it may be al- 


leged that the officers of the borrowing 
bank, so-called, put up certain securi- 
ities, which by the general law merchant 
were negotiable and transferable by de- 
livery, and that the lending bank would 
have a right to retain these securities. 
The United States Court of Appeals, 


however, has well said: “If he took 
them (property securities) without as- 
certaining the officer’s title or authority 
he did so at the risk of losing them, if, 
in fact, they had abused their trust.’’ It 
has been well said again: ‘‘Third parties 
dealing with an agent are put upon their 
guard by the very fact, and do so at 
their own risk. They cannot rely upon 
the agent’s assumption of authority, but 
are to be regarded as dealing with the 
power before them and must observe at 
their peril that the act done by the agent 
is legally identical with the act author- 
ized by the power.” 

These general suggestions lead us to 
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a consideration of two causes. One, the 
Western National Bank v. Armstrong, 
decided by the Supreme Court, March 
12, 1894, the other, the case of tke 
Chemicai National Bank v. Armstrong, 
mentioned in the beginning of this ar- 
ticle. These cases stand upon the same 
basis for the reason that the man perpe- 
trating the fraud, if fraud it was, was 
the same in each case. He was the 
vice-president of the Fidelity Bank of 
Cincinnati, Ohio. His authority as dis- 
cussed in each case was the same. The 
facts, while differing slightly, are vir- 
tually the same. In the Chemical Na- 
tional Bank of New York v. Armstrong, 
Judge Sage, in stating the facts gave 
them as follows: ‘‘Theloan, which was 
of $300,000, was made by complainant 
March 2, 1887, upon an application in 
writing over the signature ‘‘E, L. Har- 
per, Vice-President,” on the letter-head 
sheet of the Fidelity Bank, and dated 
and made at Cincinnati February 28, 
1887."" The Chemical Bank credited 
tbe $300,000 to the Cincinnati Bank. 
The directors of the Cincinnati Bank 
did not authorize, or consent to,or know 
of the loan, until after its failure, It 
was not entered upon the books. The 
bookkeeper and general accountant did 
not know of it until after its failure. 
Under Harper's instructions, the $300,- 
ooo was credited to him and was drawn 
out from time to time from the Chemi- 
ical Bank ostensibly for the use of the 
Fidelity Bank. Jn considering the case 
Judge Sage says that the evidence shows 
that “it was customary and usual for 
one national bank to borrow from an- 
other, and that it was regarded by bank- 
ers as legitimate and in the line of 
banking business to do so, without any 
special authority from the board of di- 
rectors by resolution or otherwise, nor 
was such authority ever required by the 
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bank making the loan. The president, 
vice president and cashier severally were 
treated as having authority to make 
loans on behalf of the bank; in other 
words, such transactions were recog- 
nized as being within the scope of their 
general duties,” 

The evidence upon which the court 
found the above custom was given by 
the cashier of the Chemical National 
Bank, by the president of the Chemical, 
both interested in the result of the suit, 
and by the president of the American 
Exchange Bank of New York, the pres- 
ident of the Third National, the cashier 
of the Importers & Traders’, the presi- 
dent of the First National and the pres- 
ident of the Gallatin National Bank, all 
of New York city. So far as appears 
from the statement of the evidence, we 
may conclude that each and every one 
of these had taken for their bank, paper 
in the same way that the Chemical Na- 


tional had taken the paper from Har- 


per. At least we may conclude that 
they had been addicted to the same 
practices which they testified were in 
vogue, If so, it may well have been to 
their interest to establish a rule binding 
the different banks for such paper, 

The judge distinguishes this case from 
the Supreme Court decision in Bank v. 
Armstrong, by saying: “In that there, 
the Court found that the transaction 
was in form as well as in fact, an indi- 
vidual one, and that finding alone was 
decisive of the case.” When we come 
to consider the supreme court decision 
we will find that the only material dif- 
ference in the facts in the two cases was 
in regard to the amount of the loan. In 
this case it was for $300,000, in the 
other case $200,000. The judge also 
Says: “Upon the evidence the finding of 
this Court is that the power of the Fi- 
delity to borrow money by conducting 


such a transaction as is involved in this 
case is established and that the same is 
legitimately within the business of bank- 
ing under the National Banking Act.” 
Put into plain English the decision ap- 
pears to be that the vice president of the 
bank may borrow on the credit of the 
bank and by pledging its securities, any 
amount of money, without the knowledge 
or consent of the board of directors, 
without having the transaction entered 
upon the books of the bank and without 
the knowledge of the bookkeeper and 
general accountant, That he may do 
this in order to obtain money for his 
own individual speculations in wheat 
margins and that the bank lending the 
money may rely simply upon what they 
deem the customary powers of the vice- 
president of a bank and that such a 
transaction, according to the Court’s 
view of equity and law should bind the 
bank which never authorized the loan 
and never received any money thereon. 
That such a transaction is not in accord- 
ance with the laws of this country, with 
public policy and within the meaning 
and intent of the National Bank Act, 
ought to be admitted. I would not pre- 
sume to criticise the Ohio court, but will 
quote from the opinion of the Supreme 
Court of the United States language 
which seems to me to directly contra- 
dict every one of the above assumptions. 
The Ohio court seems to think that each 
case is to be decided upon the evidence 
adduced in that individual case and that 
the general rules of law, as laid down 
by the supreme court as to both parties 
to such a transaction, are to give way to 
the evidence adduced in that particular 
court. 

The Ohio court determines one other 
question, that is the authority of Harper 
to conduct the transaction, It says: 
‘*He was vice-president and acting pres- 
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ident—the chief executive officer of the 
bank. His position made him a vice- 
principal, a representative of the bank 
—not merely its servant or employee. 
From the nature of the business of 
banking and the incidentally occurring 
instances or emergencies when success 
or failure in the conduct of a particular 
transaction depends upon the executive 
ability, the judgment and decision of 
the officer representing the bank, in 
reference to points which could not have 
been anticipated and which must be 
promptly and without any hesitation 
settled, it is evident that a large dis- 
cretion must be vested in such officer. 
To require special authority for their 
acts would so embarrass the conduct of 
the business as to seriously interfere 
with, if not entirely prevent, the pros— 
perous conduct of its affairs.” 

And the court concludes that as such 
transactions have been conducted by 


similar officers for more than twenty 
years in Cincinnati and New York with- 
out any special authority from the di- 
rectors, and without consulting them, 
that there is an established usage, and 
says: ‘‘The conclusion of this court is 
that the authority of Harper in this 


case is sufficiently established.” Ifsuch 
a custom has prevailed in Cincinnati and 
New York, it can only be said that the 
custom should be changed; and if the 
bank directors have not sufficient judg- 
ment or integrity to change any such 
practices by resolutions and by their 
authority, the law-making power of the 
land should step in and change them, 
but the supreme court in the case to be 
reviewed next,has spoken very emphati- 
cally in regard to this point. 

At the close of this decision is a quo- 
tation from a foreign bank case in re- 
gard to directors of banks. The quota- 
tion seems to insinuate that it is not a 
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part of the duty of the director to know 
anything about the business of the bank ; 
that he may trust everything to the 
officials. That he, the director, is not 
professionally a banker, and is selected 
for the position on account of his char- 
acter and influence, which will cause 
other people to trust the bank. This is 
a very peculiar idea of the duty of di- 
rectors and conflicts very seriously with 
the quotation given before about them. 
The tendency of modern law is to hold 
directors responsible for the ordinary 
duties of their positions. Figure-heads 
are not popular nor are they favored by 
law; the higher their characters and the 
more distinguished their the 
higher their duty to see that the business 
transacted under their names is trans— 
acted in accordance with the rules of 
business and morals. 

Turning from this review of the de- 
cision of Judge Sage to the opinion of 
Mr. Justice Shiras in the Western Nat'l. 
Bank of New York against Armstrong, 
decided March 12, 1894, we find that the 
facts are as follows: 

On May 28, 1887, the New York bank 
made what was ostensibly a loan to the 
Fidelity National Bank of $227,290.co; 
to quote from the complaint, ‘‘at the 
special instance and request of E. L. 
Harper, who was then the vice-president 
and general manager of the said Fidel- 
ity National Bank, with full authority 
to make such loans upon its behalf.” 
There were four collateral notes signed 
by A. P.Gahr and endorsed by E.L. Har- 
per with 1600 shares of an issue of Fidel- 
ity Nat. Bank stock as collateral for the 
main obligation. Harper occupied the 
same place in the same manner and with 
the same authority that he did in the 
case of the Chemical National Bank. 
The proceeds were placed to the credit 
of the Fidelity National Bank and drawn 


names, 
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outin thesame way asinthat case. The 
defense attempted to show that the notes 
were the notes of Gahr and endorsed by 
Harper and were not the obligation 
of the Fidelity Bank. 
vice president of the New York bank, 
testified that he ‘‘understood the prop- 
osition to come from the Ohio bank for 
a loan to it and that he would not have 
submitted the matter for approval to the 
Board of the New York bank had he not 
so understood it.”’ 

The facts stated briefly seem to be 
identical with the facts in the other 
case. If there is any difference as to 
facts, the Supreme Court in their opin- 
ion have placed the two cases upon the 
same footing. Judge Shiras says: ‘‘It 
may beconceded that the New York 
bank acted upon the theory that 
the loan was to the Ohio bank, and 
took the notes and certificates of 
stock as collateral; but the liability of 


the Ohio bank is not a necessary con- 


sequence uf such a concession. It has 
further to be shown that the Ohio bank 
was really a party to the transaction, 
either by having authorized Harper to 
effect the loan on its behalf, or by hav- 
ing ratified his action and having ac- 
cepted and enjoyed the proceeds of the 
discount, 

And further along in the opinion the 
court specifically finds that the Board of 
Directors of the Fidelity had no know— 
ledge of the transaction until after the 
failure. To quote further Judge Shiras 
says: “There is no evidence whatever 
that the Board of Directors of the Fi- 
delitySNational Bank gave any author- 
ity to Harper to borrow money on be- 
half of the bank, * * The most that 
can be claimed in this case is that Har- 
per acted as the principal executive offi- 
cer of the bank. It cannot be pretend- 
ed that as such he had power, without 
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authority from the board, to bind the 
bank by borrowing $200,000 at four 
months time.” 

Compare this with the statement of 
the Ohio court from an exactly similar 
state of facts, the only difference being 
that in that case Mr. Harper attempted 
to bind the bank by borrowing $300,000, 
in which the court says: ‘*The conclu- 
sion of this court is that the authority of 
Harper in this case is sufficiently estab- 
lished.” Jf Mr. Harper had no author- 
ity on May 28, 1887, by virtue of his 
position, to bind the Fidelity Bank by 
borrowing $200,000, is there anything 
in either case to allow us to presume 
that by virtue of such position on March 
2, 1887, he had authority to bind the 
bank for $300,000; his authority being 
same at both times. . 

The supreme court goes even further 
and questions whether such a transac— 
tion would be within the power of the 
board of directors and lays down the 
general business rule that “The business 
of the bank is to lend, not to borrow, 
money; to discount the notes of others, 
not to get its own notes discounted.” It 
then lays down the general rule of ne- 
cessity which was quoted from the text- 
books at the beginning of this article. 
No one has ever sought to dispute that 
the bank may, temporarily, for the 
needs of the bank, to meet an emer- 
gency, borrow such sums as may be 
necessary and pledge any assets it may 
have as security. But the better rule 
in such a case, and the established one, 
is that when occasions of such a charac- 
ter arise, and in emergencies, the board 
of directors is the proper authority to 
prescribe both what shall de done and 
by whom and in what manner the act 
shall be performed, and beyond the act 
itself there lies a duty upon the party 
dealing with the bank to inquire as to 
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whether the officer claiming to carry out 
the instructions of the board of direct— 
ors has been empowered so to do. 

The supreme court says: ‘‘Nor do we 
doubt that the bank in certain circum- 
stances, may become a temporary bor- 
rower of money; yet such transactions 
would beso much out of the course of 
ordinary and legitimate banking as to 
require those making the loan to see to 
it that the officer or agent acting for the 
bank had special authority to borrow 
money.” Overthrowing this positive 
language is the evidence of some one- 
half dozen prominent New York bank- 
ers who probably have locked up within 
their safes papers similar to that which 
the supreme court has declared not 
binding upon the banks, To quote, 
Judge Sage when in the supreme court 
made this statement: “It was setting 
forth in crystalized form what it deemed 
to be the substance of the provisions” of 
the law, and, as he thinks in this in- 
stance, it was not stating a conclusion 
or formulating a rule of law which the 
other courts were bound to follow. The 
supreme court sums up the whole matter 
in the following words: ‘‘Even, there- 
fore, if 1t be conceded that it was with- 
in the power of the board of directors 
of the Fidelity National Bank to bor- 
row $200,000 on time, it is yet obvious 
that the vice-president, however gener- 
al his powers, could not exercise such 
a power unless especially authorized to 
do so, and it is clearly obvious that per- 
sons dealing with the bank are presumed 
to know the extent of the general power 
of the officers.” 

The Ohio court says that the words, 
“if it be conceded,” in the paragraph 
quoted, shows that it has ‘‘at least a 
tinge of obiter” init. Admitting that 
such is the case, the “obiter” applies 
only to the power of the board of di- 


rectors, for when the supreme court 
comes to discuss the material question, 
it uses the following words: ‘‘It is yet 
obvious that the vice-president, however 
general his powers, cannot exercise such 
a power unless specially authorized so to 
do.” It can scarcely be contended that 
there is a ‘‘tinge of obiter” in the word 
‘‘obvious,”’ and the supreme court does 
not stop there. It says: ‘‘It is equally 
obvious that persons dealing with a bank 
are presumed to know the extent of the 
general powers of the officers.” The 
word ‘‘obvious” has no “‘tinge of obiter 
about it. 


Now what has the supreme court de- 
cided: 

1, It concedes that the New York bank 
acted upon the theory that the loan was 
to the Ohio bank. 

2. It says that the liability of the Ohio 
bank is not a necessary consequence of 
such a concession, 

3. It says that the directors of the Fi- 
delity gave no authority to Harper to 
borrow money, 

4. It says that it cannot be pretended 
that as principal executive officer of the 
bank Harper had any such power with- 
out authority from the Board. It says 
further that “It is obvious that persons 
dealing with the bank are presumed to 
know the general extent of the powers 
of the officers.” 

5. It establishes as the law that even the 
temporary borrowing of money is out of 
the course of ordinary and legitimate 
banking. 

6, It lays down the rule that in any 
borrowing, those making the loan must 
see to it that the officer or agent acting 
for the bank has special authority to 
borrow money. 


With what of these provisions did 
the Ohio case agree? 
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1. The directors had given no authority. 

2, Harper had no authority. 

3. The officers of the Chemical Na- 
tional Bank made no inquiry as to any 
special authority to Harper. 

In other words, the only way that the 
Ohio case distinguishes the supreme 
court case is that it entirely reverses the 
supreme court by the evidence of sever- 
al New York bankers and by a special 
pleading as to the words “if it be con- 
ceded,” which, with the broadest char- 
ity, can only be held to refer to the 
power of the board of directors, It is 
only fair to the supreme court to pre- 
sume that when it uses such words as 
“it is obvious,” it meant to lay down a 
specific rule of law, and it is perhaps 
only fair to say that the Ohio court in 
“distinguishing” the clear meaning of 
that rule was endeavoring to reach what 
it thought was an equitable judgment 
between the parties. In sodoing, ithas 
only done what other courts have fre- 
quently done. Other courts have ren- 
dered decisions upon the same subject, 
but it is to be hoped for the sake of the 
stockholders in banks, for the sake of 
depositors and for the sake of directors, 
that while they may be figureheads in 
many cases, they would never consent to 
any such transactions, that the doctrine 
of the supreme court shall be for ever 
upheld and sustained, 

It can never become established law 
that either a state legislature or the 
Congress of the United States in enact- 


TRUST COMPANIES IN 


A bill has been introduced by Representative 
Hall in the Illinois legislatnre to require trust 
companies to keep on deposit with the Auditor 
of Public Accounts at all times, in the form of 
approved securities, a sum in excess of the am- 
ountof trust funds deposited with such com- 
panies, The law at present requires a deposit 


ing banking laws meant to give to the 
president, vice-president or cashier the 
power to wreck a corporation which had 
trusted him,by borrowing money in its 
name to put into his private specula- 
tions. Unless such acts are held to be 
illegal and not binding upon the banks 
there is no protection under the law; for 
the managing officer having the books and 
papers and working force of the bank 


‘entirely under his control, can so man- 


ipulate matters as to borrow from corres- 
ponding banks, as Mr, Harper did, en- 
ormous sums of money. Hecould have 
these sums credited to the account of 
his bank with the correspondent and 
draw therefrom for the ostensible uses 
and purposes of the bank, thereby 
making what the Ohio Court would hold 
to be a binding obligation upon the 
bank. 

There is no hardship in the decision 
of the Supreme Court that the lender 
must in such cases ascertain the author- 
ity of the officer tomakethe loan. The 
resolution of the Board of Directors, as 
spread upon the minute book of the bank 
giving the authority in each case as the 
emergency arose, would be easy of access 
and involve but a short delay under any 
circumstances. Such acontract as that 
upheld in the Ohio decision nominally 
entered into by the officer for the bank, 
should be held w/tra vires and void both 
as against the interests of the stock- 
holders and depositors and as against 
public policy. 


ILLINOIS. 


of $200,000 as security in all cases, This bill 
provides that when the trust funds deposited 
with any such company shall reach the amount 
of $200,000, security shall be given immediately 
by the deposit of $200,000 more in approved se- 
curities with the Auditor and the process to be 
repeated as the deposits of trust funds increase, 
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BANKING IN WISCONSIN. 


STATE OF WISCONSIN, 
Bank Examiner's Office. 
Manson, Wis., Dec. 14, 1896. 


To Hon. W. H. UpHam, Governor: 

Pursuant to law I herewith submit 
the third semi-annual report of the Bank 
Examiner showing the financial con- 
dition of all state and private banks on 
the date of their last report made to this 
office Nov. 21st, 1896. 

The total number of banks in opera- 
tion on the date above named was 240. 
Of this number 130 were state banks, 
109 private banks, and one savings 
bank, 

The aggregate authorized capital 
stock of the state banks reporting was 
$6,961,550.00, and the reported capital- 
ization of private banks was $1,115,- 
203.41. 

The total resources of all banks re- 
porting was $41,532.711.22 of which 
$9,256,742.43 represented money of all 
kinds, and $32,275,968.79 represented 
loans and discounts, real estate and 
all other assets. 

Of their liabilities, $8,076,753.41 rep— 
resented capital stock, $2,957,243.81 
surplus and undivided profits, $29, 311,- 
402 73 deposits, and $1,187,311.27 re- 
discounts and bills payable. 

As compared with the semi-annual 
report of this office made to you June 
8th of the present vear, tabulated from 
reports called for from the several banks 
May 2nd of the current year, there is 
shown.a total increase of four state and 
two private banks; an increase in capi- 
tal stock and surplus representing $229,- 
183.03; adecrease in loans and discounts 
$2,712,952.74; and a decrease in depos— 


its, $2,525,509,88. There is also shown 
an aggregate decrease of resources and 
liabilities of $2,462,129.71; and a total 
cash reserve $9,256,742.43, showing 
cash reserve to be 31 58 100 per cent. of 
deposits. 

The decrease in deposits and loans as 
shown by the above is to be attributed 
to the prevailing business depression, 
and the agitation of the currency ques- 
tion previous to the November election. 
It is worthy of note that since that time 
deposits have been gradually increasing 
and also that at the date upon which the 
reports were made the banks were carry- 
ing a stronger cash reserve than at any 
previous date upon which reports have 
been called for. 


NEW BANKS, 

The new banks organized, with name, 
location and capitalization, are as fol- 
lows: 

STATE BANKS, 
The State Bank, Fennimore, 
The State Bank, Elkhorn, 
Horicon State Bank, Horicon, 
Citizens’ State Bank, Sheboygan, 


$35,000.00 
25,000.00 
25,000.00 
50,000.00 

PRIVATE BANKS, 

Barneveld Bank, 

Bank of Cadott, 

Island City Bank, 

Bank of Manawa, 


Barneveld, 
Cadott, 
Cumberland, 
Manawa, 


$10,000.00 
7,500.00 
15,000.00 
10,000 00 


The following banks have gone into 
voluntary liquidation: 


International Bank, 
German American Bank, 
Baraboo Savings Bank, 
Bank of Mosinee, 
Exchange Bank, 

Sauk City Bank, 

Jno. H. Jacques, 

W. H. Knapp & Co., 

P. Daane & Son, 


West Superior. 
Port Washingion. 
Baraboo. 
Mosinee. 
Waupaca. 

Sauk City. 

Port Washington. 
Albany. 
Oostburg. 
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INSOLVENT BANKS. 

The total number of banks which 
have suspended during the past year is 
four, of which two were state and two 
private banks, named as follows: 


STATE BANKS, 


Black River Falls. 
Shullsburg. 


Jackson County Bank, 
Shullsburg Bank, 


PRIVATE BANKS, 


German American Bank, 
Jno. Lienlokken, Banker, 


Portage 
La Crosse. 


The aggregate capital stock of the 
several institutions at the time of 
failure represented $81,200.00; aggre- 
gate nominal assets $294,596.52; and 
aggregate liabilities, $301,381. 40. 

An approximate estimate of the am- 
ount that will be paid creditors from the 
assets of these institutions so far as can 
be ascertained will be found in tabulated 
summary on page xi. of this report to 
which you are respectfully referred. 

These banks have been passing 
through a process of enforced liquida- 
tion since the panic of 1893, deposits 
having been gradually withdrawn from 
each of them faster than collections from 
the assets (constantly depreciating in 
value) could be made to meet withdraw- 
als, The indirect cause of failure is 
traceable to excessive loans to individ— 
uals, firms or corporations; excessive 
loans to officers of the bank; investments 
in western bank stocks and investment 
companies, and the use of the funds of 
depositors for the purchase of or the 
making of loans on real estate at highly 
inflated values. 


LOAN AND TRUST COMPANIES, 


A difference of opinion having arisen 
as to whether the loan and trust com- 
panies of the state were by the law 
of 1895 placed under the supervision of 
this office,I have thought proper to post- 
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pone any further action relative to the 
supervision of these institutions until 
such time as the legislature shall by 
specific enactment provide for such su- 
pervision. 


EXAMINATIONS 


Tn accordance with the provisions of 
law, regular examinations of the state 
and private banks have been made; re- 
ports have been received as called for, 
and the same have been published in 
local papers. 

The annual fee for examination which 
the law provides shall be paid by banks, 
is based upon the amount of capital and 
surplus carried. This is manifestly un- 
just for the reason that the assets, vol- 
ume of business, and profits of many 
banks of a given capitalization are many 
times greater than that of other banks 
having an equal or greater capitaliza- 
tion. Should the fee system remain in 
force, the amount of the fee should be 
based upon the gross assets of the bank 
examined. 

The increase of the number of bank- 
ing institutions, with the additional la- 
bor involved, make an increase in the 
examining force of this office desirable 
and necessary. I would therefore re- 
spectfully suggest that the chief clerk 
of this office be empowered to make 
bank examinations at such times as the 
clerical work of the office will permit. 

The time which has intervened since 
the office of bank examiner was created 
has been one which has been a severe 
test to the banking interests of the en- 
tire country, and it is a matter for con- 
gratulation that notwithstanding the 
business depression which has prevailed 
that there have been so few failures and 
that the amount involved has caused so 
small a loss in the aggregate to depos. 
itors. While the law is in some respects 
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defective, I think it may be safely said 
that the work of supervision has had at 
least something to do in keeping them 
in good condition and inspiring confi- 
dence in their ability to meet all de- 
mands which may have been made upon 
them. 


REVISION OF BANKING LAWS. 


Sections 4 and 5 of Article XI. of the 
State Constitution makes provision for 
the enactment of the banking law, pre- 
scribing that before any banking law 
which may be enacted by the legisla- 
ture shall have force, it shall be first 
submitted to the voters at a general 
election. In 1852, in pursuance of that 
provision, the present general banking 
law was adopted authorizing the incor. 
poration of banks for the purpose in the 
main of supervising and regulating the 
issue of circulating notes. 

The act of congress passed in 1863 
providing for the organization of na- 
tional banks imposed a tax of lo per 
centum on the notes of state banks used 
for circulation, since which time the 
present banking law in its main features 
has been obsolete. In consequence of 
this, that portion of the law which is 
still operative is vague, indefinite and 
defective in its provisions; and the 
amendments which are desirable are so 
numerous that the enactment of an en- 
tirely new law will, in my opinion, bet- 
ter accomplish the desired change. 
Believing this to be of sufficient impor- 
tance to demand the careful considera- 
tion of the legislature. I respectfully 
recommend the following as some of 
the important provisions which should 
be embodied in an enactment bearing 
upon this question: 

1. Authorizing the incorporation of 
banks in towns, cities or villages having 
a population of 500 inhabitants or less 


with a minimum capital stock of not less 
than $10,000, with a graduated increase 
in the amount of capital stock required, 
based on the population of the town, 
city or village in which the bank is lo- 
cated. 

2. That at least 50 per centum of the 
amount of capital subscribed shall be 
paid in pro rata before a bank is auth- 
orized to commence business; the bal- 
ance to be paid at stated periods untib 
the amount subscribed is paid in. 

3 That a certain percentage of the 
gross earnings of all banks shall be car- 
ried to surplus account before any divi- 
dend is declared until its surplus fund 
shall amount to 20 per cent. of its capi- 
tal stock, 

4. That no dividend shall be declared 
greater than the net profits; deducting 
therefrom all losses and bad debts. 

5. That a minimum sum below which 
a bank shall not allow its available cash 
to be reduced shall be required. 

6. That the stockholders ot every 
bank shall be individually liable for the 
benefit of depositors to the amount of 
their stock, in addition to the liability 
on said stock. 

7. The directors shall hold in their 
own right a certain number of shares of 


the bank’s capital stock before being 


qualified to hold that office; that it 
shall be their duty to make at stated 
periods, a thorough 
the bank's affairs, a report of their 
findings to be made a part of the records 
of the bank. 

8. That no executive officer, director 
or employee of a bank, shall be permit- 
ted to borrow any of its funds except 
upon ample security, and then only 
upon the approval of the board of di- 
rectors, their action thereon to appear 
of record upon the books of the bank, 

g That banks shall be prohibited 


examination of 
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from loaning their funds on their own 
stock or from investing their funds in 
the stock of any other bank or corpora- 
tion, or employing their money in any 
other business than that of banking. 

10. That the total amount of loans on 
real estate security, and the amount 
which may be loaned to any one indi- 
vidual, firm or corporation should be 
limited to a certain percentage of their 
capital stock. 

11, That provision be made for the in- 
crease or decrease of capital stock upon 
application to the legally constituted 
authority; with certain restrictions and 
limitations looking to the protection of 
depositors and stockholders: 

12, That any individual or firm doing 
business as a private bank shall cesig- 
nate a neme for such bank; and all 
property owned by such bank shall be 
held in the name of the bank and notin 
the name of the firm or individual. The 
note or notes of any individual or firm 
doing a banking business shall not be 
carried as a part of its capital or assets. 

13. That provision shall be made for 
the establishment of a separate bureau 
which shall have charge of the execu- 
tion of all laws relJating to banks form— 
ed and transacting business under the 
laws of the state. 

14. That in case a bank becomes insol- 
vent or fails to make good any impair- 
ment of its capital after due notice, the 
officer having in charge the supervision 
of banks shall be empowered to take 
charge of such bank, until such time as 
a receiver shall be appointed by due 
process of law. 

The first recommendation above cited 


is designed to encourage the organiza- 
tion of state banks, which shall take the 
place of private banks in the smaller 
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towns and villages. This would make 
their supervision much more effective, 
and prove more satisfactory to the busi- 
ness community. 

The seventh, eighth and ninth recom- 
mendations are worthy of special consid- 
eration, for it can be easily demonstrated 
that numerous bank failures are directly 
chargeable to negligence upon the part of 
bank officials, and to excessive loans to 
bank officials and stockholders who are 
engaged in other business enterprises. 

Should a law of the character suggest- 
ed be enacted by the legislature and 
ratified by a vote of the people, it should 
not go into effect for a sufficient length 
of time after its passage to permit banks 
now doing business to adjust their af- 
fairs to the prospective changed con- 
ditions, 

I can but look upon the present as am 
opportune time for the enactment of a 
more stringent law for the government 
of banks, and while the changes above 
suggested are radical in their nature, 
they are such as are practically in force 
by common usage by many of tie banks 
of the state at the present time. It is, 
however, necessary that they should be 
given the force of specific legal require- 
ment in order that the supervision of 
banks may be made more effective; to 
provide added protection to depositors, 
and to further encourage safe and con- 
servative banking methods. 

In conclusion I desire to extend my 
thanks to the bankers of the state for 
the uniform courtesy and promptness 
with which they have thus far complied 
with the requirements of this office. 


Very respectfully, 
Epwarp I. Kipp, 


Bank Examiner. 





THE BANKING LAW JOURNAL 


WILLIAM 


This is an age in which the prominent and 
successful members of the various professions 
have gained their distinction chiefly by confin- 
ing themselves w special lines or departments 
of practice, and the legal profession is no ex- 
ception, for in it are found practitioners like 
William Strauss, the well-known railroad and 
corporation lawyer, whose career has demon- 
strated that this class of practice is his forte. 
The facility with which he has reorganized rail- 
roads and corporations whose affairs were in a 
complicated state, and thereby brought harmony 


WILLIAM STRAUSS, 


and success out of chaos and ruin, stamp him as 
a lawyer possessed of a remarkable faculty and 
keen acumen for corporation matters. 

Born in New York city in 1851, Mr. Strauss 
entered the College of the City of New York, 
but, owing to delicate health, did not finish his 
course. He pursued special studies under pri- 
vate tutors, graduated from Columbia Law 
School in 1871 with honors, and upon attaining 
majority, was admitted to the Bar after being a 
short time at the office of the late JohnK. Porter. 
He immediately began practice and has con- 
fined his attention exclusively to the civil de- 
partments of jurisprudence. 

On the general theory that security holders 
ought not to be improved out of their property, 
he made special study of the rights of minority 


or junior security holders, ard in the protection. 


STRAUSS. 


of their interests has proven himself one of the 
best equipped and most successful counsel at 
the bar, his clientage representing not only 
American interests but foreign investors. 

Mr. Strauss in 1885 laid the foundation of a 
national reputation in wresting the St. Joseph 
& Western Railroad from the grasp of the pow- 
erful Union Pacific Railway,by having a receiv- 
er appointed for the minority stockholders and 
then, through reorganization of its affairs, 
placed the property on an independent basis of 
operation. In the reorganization of the Texas 
Pacific road he represented the second mortgage 
income land grant bond, and complete recog- 
nition was accorded to the interests represented 
by him. He opposed the reorganization of the 
Chesapeake and Ohio, and the Richmond and 
Allegheny properties until recognition cf the 
claims of his clients was given. In 1892, he 
secured control of the Minneapolis & St. Louis 
Railway Co., whose affairs had been in such a 
chaotic state as to appear almost a hopeless case 
for the stockholders. 
for control eventually placed it on a sound foot- 
ing. 
in this case, Mr. Strauss brought to bear the 


His efforts in a contest 


In the accomplishment of the desired end 


reasoning of an astute and level-headed finan- 
cier as well as the learning of the lawyer. He 
combined the various interests in the capital 
stock into a well-organized body, and secured 
the appointment of a committee, of which he 
was counsel, to look after the interests of the 
stockholders. The case of the Minneapolis & 
St. Louis Railroad is perhaps the first of its kind 
where, after a decree of foreclosure had been 
secured by consent of the corporation domin- 
ated by interests seeking its control as against 
the stockholders, a change in the board of di- 
rectors was brought about, to the end that new 
counsel could be brought intoalitigation to pro- 
tect corporate rights that had been subordinated 
to the personal policy of former directors. Up 
to the very end of the contest for control of the 
property the former management and its allies 
had hoped to overcome the stockholders’ inter- 
ests. The result however justified the time and 
expense of the struggle. The stockholders suc- 
ceeded in reorganizing the road and in placing 
the control of the same beyond the reach of 
avowed enemies and doubtful friends. 

At present Mr. Strauss is engaged in repre- 





OBJECTIONS TO A BI-METALLIC CURRENCY, 


senting the rights and claims of the Atlantic & 
Pacific Income Bondholders, whose interests 
are sought to be foreclosed without recognition. 
He was active in the reorganization of the 
Brooklyn Elevated Railroad, and was counsel 
for the syndicate that began its original con- 
struction, 

A trustee of the Texas Pacific Land Co, which 
was created at the time of the reorganization of 
the Texas Pacific Railway, Mr. Strauss is con- 
nected with the directorate of many important 
corporations,for many of which he also acts as 
counsel, 


10r 


Mr. Strauss has devoted his attention assidu- 
ously to his profession. While an ardent and 
prominent Republican, he has never accepted 
political honors, other than those of a strictly 
honorary caste, among which may be classed 
his chairmanship of the Committee on National 
Affairs of the Republican Club in r8g2, and asa 
member of the Committee of Thirty for reor- 
ganizing the Republican party in the City of 
New York in 1893. He is married and resides 
in the city; is a member of several clubs buta 
rare visitor there. His offices comprise a large 
suite in the Johnston Building. 


OBJECTIONS TO A BI-METALLIC CURRENCY. 


TO THE EprTOR:— 

The communication ‘*San Francisco 
Banker” in your January issue, as to bi-metal- 
lic currency, which he proposes shall be issued 
by the government on deposits of gold and sil” 
ver bullion of equal value, to be redeemed by 
the government in sums of §1,000, in equal 


from 


parts of gold and silver bullion, seems to me is 
open tothe general objection which accompanies 
any such propositicn, that is: What are the 
quantities of gold and silver bullion, that are at 
all times relatively of the same value? It is im- 
possible to give a correct answer to such a ques- 
tion because the relative values of goid and 
silver bullion are undergoing constant changes, 
according to the quantity of each that may be 
brought into use; besides, it is contended by 
many that the value of gold and silver bullion 
depends entirely upon the use that is made of 
them as representatives of money, regardless of 
the quantity of each that may be produced. 
This is the cause of the present agitation in the 
United States for the greater use of silver as 
money, its advocates claiming that such use 
would be a benefit to the people, by providing 
more money for general circulation—hence the 
proposition for a bimetallic currency. 

The greatest difficulty that presents itself in 
any proposition for a bimetallic currency, is to 
satisfactorily define the reiative value of gold 
and silver bullion. Gold and silver bullion are 
articles of merchandise, which are bought and 
sold in the markets of the world the same as 
iron, copper, wheat, tea or coffee. When mer- 
chandise is bought and sold a price for it must 
be stated in order to satisfactorily close the 
transaction, The price is generally stated in 
the currency or money used in the country 


wherein the purchase is made. For instance 
in England, in pounds, shillings and pence; in 
France, in francs and centimes; in the United 
States, in dollars and cents, and in other coun- 
tries according to their respective currency des- 
ignations, The price being stated, the purchaser 
must pay in accordance therewith. 

The price being stated, the question arises, 
what is the value of the merchandise? That de- 
pends entirely on the value of the money or 
currency in which the price is stated, and the 
value of the money or currency depends upon 
its foundation or backing. For instance, if the 
price stated is payable in the gold coin of the 
country, the value of that coin is arrived at by 
the number of grains of pure gold it contains. If 
the price stated is payable in silver coin,the value 
ofthat coin is arrived at by the numberof grains 
of pure silver it contains; and this brings back 
the question as to the relative values of gold 
and silver bullion. In undertaking to find the 
value of an article of merchandise it is neces- 
sary to have something to compare withj for in- 
stance, 100 bushels of wheat are worth so many 
pounds of coffee, or 1,000 pounds of coffee are 
worth so many bushels of wheat. The first 
thing required is to show what constitutes a 
bushel of wheat and a pound of coffee—the one 
is a question of measure and the other a ques- 
tion of weight, and some standard must be ac- 
knowledged before any conclusion can be arrived 
at. Such a standard exists to day in the pound 
avoirdupois, which is acknowledged by the peo- 
ple of Great Britain and the United States, who 
measure the weights of all other countries by 
it. This demonstrates how bushels of wheat 
and pounds of coffee’can be exchanged one for 





Wo2 THE BANKING 


the other, but such transactions are barter, not 
buying and selling for money. 

In order to buy and sell merchandise for 
money, it has been shown that the value of the 
price stated, if in gold or silver money, depends 
on the number of grains of pure gold or pure 
silver contained in such money. This does not 
demonstrate what the value ot pure gold or pure 
silver is, except that a certain number of grains 
of pure gol or pure silver are equal to a certain 
quantity of some other kind of merchandise. 
The next thing in order is to find the relative 
value of gold and silver. To do this, some 
standard of value must be admitted. 

History shows that from all time as far as 
‘can be ascertained, gold and silver have been 
styled precious metals, and as precious metals 
dhhave been used by all nations as a medium of 
exchange for other kinds of merchandise, either 
in the shape of bullion or coined money. His- 
tory also shows that gold has always been con- 
sidered as being more valuable than silver, as is 
shown by tables of the relative values of gold 
and silver that have been published and which 
give the ratio of gold tosilver as far back as 
1344. A.D. The ratio then was that 1 ounce of 
gold was the equivalent of 12.091 ounces of sil- 
ver, which shows that the ounce of gold has 
virtually been acknowledged as the unit of value 
and that the price of silver bullion depend- 
ed upon how many ounces of silver bullion 
were required to buy one ounce of gold bullion. 
‘When a standard for the value of money is rec- 
ognized, it is reasonable that such standard can- 
not vary in value, because the value of the 
standard is measured by itself. This being 
granted, the question arises, does this standard 
exist and is it universally acknowledged? Yes, 
the ounce troy, of gold, is recognized as the 
standard of value by all the commercial nations 
of the world, asis proven by the fact that the 
gold coins of all countries are valued in accord- 
ance with the number of grains of pure gold they 
contain and the prices of all kinds of merchan- 
dise including gold and silver bullion are de- 
termined by the amount of each that is re- 
quired to be given in exchange for an ounce of 
pure gold or multiples thereof. 

That the United States has always recognized 
the ounce or pound of gold as the unit of value, 
is apparent from the laws enacted relating to 
coins and coinage. The law which established 
the United States mint declared ‘‘that the ratio 
of gold to silver sha!l be as 15 to I, that is to 
say, that fifteen pounds weight of pure silver 
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shall be equal to one pound weight of pure 
gold.” The laws now declare that the United 
States twenty-dollar gold coin shall contain 
464 4-10 grains of pure gold, making the value 
of one grain of pure gold 4.306632+ cents, 
which, multiplied by 480, the number of grains 
in the ounce troy, gives $20.67 and a fraction 
as the value in dollars and cents of the ounce 
of pure gold, which is the market price of 
pure gold bullion in the United States. Fur- 
ther, the value of the English gold sovereign is 
declared by United States law to be four dollars, 
eighty-six cents, and six and one-half mills 
($4.8665) for the reason that the gold sovereign 
contains 113.0016+ grains of pure gold and the 
gold dollar contains 23.22 grains of pure gold. 
Divide the one by the other, and the quotient is 
4.8665+-, which plainly proves the United 
States recognizes the ounce of pure gold as the 
unit of value. 

The same rule governs all other commercial 
nations in defining the value of gold bullion or 
gold coins of their ownor othercountries. The 
value of the ounce of pure gold bullion in Great 
Britain is reached in the same manner. The 
gold sovereign contains 113 0016+ grains of 
pure gold, making the ounce of pure gold bul- 
lion worth ql. 5s. in gold sovereigns. The 
price of bullion is fixed by statute in Great Brit- 
ain at 3]. 17s. lol44d. per ounce of STANDARD 
bullion, but English standard bullion is only 
11-12 pure gold,so the pure bullion is worth I-12 
more than the standard bullion. This explan- 
ation makes it clear why the prices of gold and 
silver bullion are apparently different in Eng- 
land and the United States,and at the same time 
shows how absolutely the ounce of pure gold 
is recognized as the unit of value. 

The unit of value being acknowledged, it 
must be the standard by which the value cf all 
merchandise or money is to be measured. The 
value of merchandise is almost universally deter- 
mined by the law of supply and demand. With 
the value of money the case is different, there 
being many sorts of so-called money. Strictly 
speaking, the word money has one general 
meaning the world over, Viz: it isthe represent- 
ative of value; but there are many sorts of 
money. There are in the United States at 
present, in circulation as money, gold, silver, 
nickel and copper coins, certificates of deposit 
representing gold coin, certificates of deposit 
representing silver dollars, legal tender paper 
notes receivable for all debts public and private 
except interest on the public debt, legal tender 
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notes receivable for all debts public and private 
except when otherwise expressly stated in the 
contract, and national bank notes, of which all 
are to day practically of equal value, although 
there are only two sorts that are of the actual 
value their face calls for, They are, gold coin 
and certificates of deposit representing gold coin. 
These being based on the ounce of pure gold as 
the unit of value are worth their face any where. 
Each of the other sorts are worth their face value 
so long as the United States government is able 
to demonstrate to the people, that each of the 
styles can receive in exchange for it an equal 
amount in gold coin. 

Admitting that money is the representative 
of value, it is reasonable that such value must 
be measured by a standard that has a recognized 
value everywhere. It has been demonstrated 
that the ounce of gold is universally recognized 
as the unit of value. Gold coin, therefore, is 
the representative of value in proportion to the 
number of grains of pure gold it contains, and 
is made a legal tender in payment of debts in 
the different countries, in accordance with their 
system of coinage. For convenience in com- 
mercial transactions, paper mOney, represent- 
ing gold coin, has come into use to a great 
extent, and has been made a legal tender in 
many countries. The law of supply and de- 
mand governs the price or value of all commod- 
ities, money included. If the quantity of a 
certain article is increased, the value of such 
article decreases, ifthe demand does not pro- 
portionately increase. This alsoapplics to mon- 
ey. If paper money issued represents actually 
the amount of gold coin it calls for, such paper 
is money in the full sense, being an actual rep- 
resentative of value, but if more paper is issued 


than there is gold coin on hand, that would 
have the result of putting into circulation 
money which is not a true representative of 
value; but a mere promise to pay so much gold 
coin without having the coin with which to 
make the payment, 

By making the paper money a legal tender 
for payment of debts, the necessity of exchang- 
ing the paper money for gold coin is avoided, 
but the law of supply and demand governs in 
spite of legislation. The issue of paper money 
that does not actually represent gold coin, has 
the effect of virtually increasing the supply of 
money; but there would exist two kinds of 
money, gold and paper. The value of the gold 
money will not be affected because the supply 
would be greater; but the value of the paper 
money would be affected, because its value 
would be measured by the gold. The larger the 
amount of such paper money issued, the greater 
the chance of its depreciating in value. The 
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paper money being a legal tender in payment 
of debts, it it depreciates in value, would be the 
only kind of money used, as no person will 
pay more than the law obliges. This will natur- 
ally cause the withdrawal of gold coin asa cir- 
culating medium. The best evidence that the 
law of supply and demand governs the issue of 
paper money, isshown by the fact that when 
paper money is issued which is not actually rep- 
resented by gold coin, the purpose is to make 
more money, or to endeavor to make it appear 
that there is more gold coin in existence than 
there really is. lfall the paper money issued 
was actually backed by gold coin, there could 
not be too much, because no more would be is- 
sued than would be called for by the require- 
ments of the community, and its value could 
not vary. But paper money not backed by 
gold coin, immediately calls for comparison as 
to its value; being only a promise to pay, its 
value depends upon the ability of the paper to 
fulfil the promise to exchange it for gold coin. 
It is significant that in most of the proposi- 
tions put forthin relation to the currency ques- 
tion, the issuing of legal tender paper money is 
the main feature. The proposition for a bimetallic 
currency embodies it, but the effort to make 
such currency depend for its value on gold and 
silver bullion takes from it the certainty of intrin- 
sic value, which is the principal thing to be con- 
sidered in the circulating medium of acountry, 
in order to have stability in mercantile dealings. 
The Bank of England note is made by law a 
legal tender in payment of debts, so long as the 
Bank redeems it notes in gold coin, but if the 
Bank fails to redeem its notes in gold, the legal 
tender function ceases. But the propositions for 
legal tender currency in the United States do 


not embrace such qualifying clause. They want 
the paper money declared legaltender absolutely 
without regard to its capability of immediately 
being exchanged for its equivalent in gold coin. 
There is only one conclusion to be drawn from 
such demand, that is to have what is called 
cheap money, which must result in the uncer- 
tainty of the value of all kinds of property, owing 
to the uncertainty of the value of the standard, 
legal tender paper, which at all times is meas- 
ured by the gold standard as the unit of value, 
Francis GoTTSBERGER, C, P. A. 
N. Y., Feb. 15, 1897. 


Nore:—The proposition of San Francisco 
Banker is ambiguous. In his letter he says, **but 
were open to the receipt of gold bullion, when 
accompanied by an EQUAL VALUE of silver bullion 
in exchange for similar national currency” on 
the back of the note he says, ‘‘will be redeemed 
in EQUAL PARTs of gold and silver bullion,” 
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Irregular Indorser—Michigan. 


MENOMINEE, Mich., Feb. 10, 1898. 
Editor Banking Law Journal: 

DEAR Sir:—What is the law of this state as 
to the liability of one who at the request of the 
maker of a promissory note, made payable to a 
bank, indorses it on the back before delivery to 
the payee? Has it ever been determined in the 
supreme court? 

CASHIER. 


One not the payee, who indorses a 
note before it is uttered, or indorsed by 
the payee, is a joint maker. Gumz v. 
Giegling, supreme court of Michigan, 


66 N. W. 48. 


Note “‘With Exchange’’—Indiana. 





INDIANA, Feb. 5, 1897. 
Editor Banking Law Journal: 

DeEAR SiR:—Among a number of notes dis- 
counted by this bank for one of its customers, 
was one payable to him ‘‘with exchange.” Cus- 
tomer has failed and maker of note now refuses 
to pay, claiming he has a defense growing out 
of transaction in which note was given. We 
know nothing of the transaction between maker 
and payee. Have we nota perfect right to en- 
force the note free from any claim of maker 
against payee? An early answer will oblige. 

SUBSCRIRER, 


The Appellate Court of Indiana very 
recently held in Nicely v. Commercial 
Bank (published in Sept. 1896 Journal) 
thata provision ‘‘with exchange’’ de- 
stroyed the negotiability of a promis- 
sory note. Hence if the note you hold 


is governed by the law of Indiana, it 
is non-negotiable, and subject to the 
same defenses in your hands as against 


payee. You do not say in what state 
the note is made and payable. The 
laws in different states conflict on this 
question; some giving the same effect 
to the “‘with exchange” stipulation as 
the Indiana court, others holding it does 
not affect the negotiability of a note 
otherwise negotiable. Let us know the 
state in which the note is made and pay- 
able, and we can then inform you 
whether the note is negotiable or not, 
and whether open to defenses of the 


maker, 


Note ‘‘With Attorney’s Fees’’—Tennes- 
see 


CHATTANOOGA, TENN, Febg, 1897. 
Editor Banking Law Journal: 

DEAR Sir:—A note made and payable in this 
state contains a provision for the payment of 
reasonable attorney's fees by the maker in case 
of suit. Does this provision destroy its nego- 
tiability,so as to enable the maker to set up 
a defense of failure of consideration against an 
innocent holder who purchased it in good faith 


before maturity? 
Discount CLERK. 


The note remains negotiable, notwith- 
standing such provision. Oppenheimer 
v. Farmers’ and Merchants’ Bank, Tenn- 
essee, Supreme court, 36 S. W. 705. 


What Constitutes Indorsement— 
Georgia. 





ATLANTA, GA, Jan. 22, 1897. 
Editor Banking Law Journai: 
DEAR Sir:—A negotiable promissory note was 
indorsed by the payee in Georgia to this bank 
thus: 
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“l hereby guarantee attorney’s fees up to 10 per cent. 
if this note has to be collected by suit; also prompt 
payment of this note. G. B.” 


At maturity, the note was presented to the 
maker and not paid but no notice of non-pay- 
ment was given the payee, the bank construing 


his contract to be a guaranty. Can he be held 


without such notice? 
CASHIER, 


The supreme court of Georgia in Pat- 
tillo v, Alexander, 96 Ga. 60 had a sim 
ilar form of indorsement before it and 
they construed it as between the payee 
and the next immediate holderto be a 
mere indorsement, and that to bind the 
payee thereon, it was incumbent for the 
holderto prove both presentment and 
notice of non-payment, We think, there- 
fore, the bank’s recourse upon the payee 
has been lost because of omission of 
notice. 

This is only one out of numerous ia- 
stances showing how necessary it is for 
bank officers to keep posted upon the 
decisions constantly arising upon these 
technical points, and making rules which 
if not observed and followed invariably 
result in loss. 


Partial Payment. 


MoBILE, ALA., Jan. 29, 1897. 
Editor Banking Law Journal; 

Dear Sik:—An Alabama bank receives for 
collection a draft on a bank in this city which 
on presentation is found to be not good for the 
full amount, but drawee is willing to pay to the 
extent of funds; indorsing the payment on 
draft. Should the collecting bank accept? 

CONSTANT READER. 


In viewof a recent decision of the 
supreme court of your state (Lowenstein 
v. Bresler) to the effect that it is not 
within the scope of the authority or duty 
of an agent for the collection of a check 
to accept a partial payment, it would 
not be advisable for the collecting bank 
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to accept partial payment, without ex— 
press authority from its principal, even 
though such course might seem the wisest 
under the circumstances as they appear 
toit. The bank, it must be remembered, 
is acting for another, not for itself. How 
would it protest—for partial non-pay- 
ment? What would be the effect on 
liability of any prior indorsers? Cir- 
cumstances, unknown to it, might make 
such a partial payment undesirabie and 
disadvantageous to the interests of the 
The bank in such a case should 
telegraph for instructions, and unless 
authority to accept partial payment was 
received, protest in the us‘al way. 


owner, 





Diligence in Collection of Banker’s 
Draft. 


Iowa, February 6, 1897. 
Editor Banking Law Journai: 

Dear Six:—The following statement of facts, 
with names of parties changed so as to disguise 
the transaction, is submitted for your opinion: 

On October 27, 1896, John Smith, a fisherman, 
residing 7 miles from the nearest postoffice at 
H . lowa, received from the A company of 
Kansas City, Mo., a draft drawn by the Mis- 
souri National Bank on a national bank in Chi- 
cago, dated October 23, 1896, payable to ‘B, 
Manager” and indorsed by the latter to Smith, 
Smith held the draft until November 16th, when 
he handed it toa neighbor, after indorsing it, 
asking him to have it cashed at H The 
draft was cashed by Robinson & Co., general 
merchants of H——, who in turn indorsed 
it to Jones and Company of W-——, who 
deposited it with their bank in W——. The 
bank at W . forwarded the draft to their 
Chicago correspondent, by whom it was pre- 
sented and protested November 30th, the Mis- 
souri National Bank of Kansas City having 
failed on that day. The draft was returned in 
due course to Robinson & Co. of H——, who 
returned it to Smith, demanding repayment of 
the amount, which was made. Smith returned 
the draft to the A company of Kansas City who 
returned it to him in a letter stating it was dated 
October 23, and protested 37 days after Smith 
had received it, and had due diligence been 
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used, the draft would have been paid. 

The question is as to who is responsible for 
the lack of diligence in presentation, and upon 
whom the resulting loss should fall? Were 
Smith's rights affected by the fact that he volun- 
tarily repaid the amount to Robinson & Co,? 
Upon receipt of the letter from the A company, 
Smith wrote them again demanding repayment 
of the amount and threatening suit, upon which 
the amount was repaid to him. We did not 
think the A company was responsible to Smith 
and so advised him when they refused payment 
[before he wrote them the letter threatening 
suit, on which they repaid him] but told him 
that, in our opinion, had he not voluntarily re- 
paid the amount to Robinson & Co., he might 
have had recourse against them. 
rect in this opinion? 

This matter has been settled by the payment 
by the Acompany to Smith, but we would be 
interested in seeing the matter discussed in 
your valuable magazine, to know what would be 
the rights of the respective parties in such a case 

Iowa BANKER. 


Were we cor- 


As between the indorser and the in- 
dorsee of a check, the same rules which 
regulate diligence as between the drawer 
and payee apply—the indorser being re- 
garded as anew drawer and the indorsee 
as a new payee. (Dan. Neg, 
$ 1594) 

The A Company of Kansas City Mo. 
payee and first indorser, were clearly dis- 
charged by the laches of Smith who held 
the check from October 27th until Nov- 
ember 16th—twenty days—before put- 
ting it in course of collection; to say 
nothing of the additional delay in the 
hands of the subsequent holders. While 
the fact that Smith lived seven miles 
from the nearest point of negotiation 
might vary somewhat the strict rule of 
diligence which would be required of 
a holder resident of a banking center, 
it certainly would not justify a delay of 
twenty days. The liability of the A 
Company as indorser would be governed 
by the law of Missouri and the decisions 
in that state hold that if the holder of a 


Instr. 
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check unreasonably delays its presen'- 
ment, he assumes therisk of non-pay- 
ment. While no specific time limit 
appears to have been fixed in Missouri, 
it is clear from the authorities that the 
delay in the present case was sufficiently 
‘‘unreasonable” to discharge the Kansas 
City indorser. (See Morrison v. Mc Cart 
ney, 30 Mo.183: Choteau v. Rowse, 56 
Mo. 67; Selby v. McCullough, 26 Mo. App. 
66; Graham v. Morstadt, 40 App. 333.) 
The other indorsers, Smith, Robinson 
and Co., Jones and Co. and the W bank 
were all Iowa indorsers, The case of 
Northwestern Coal Co. v. Bowman, 69 
Iowa 150, very clearly states the law of 
Iowa as to the diligence necessary to 
hold indorsers upon a draft or check of 
this character. The facts were these: 
Oct 31,1883, Bowman purchased from 
a banker at Odebolt a draft on the First 
National, Chicago, made payable to his 
(Bowman's) order. Bowman indorsed 
it to and mailed it to the Northwestern 
Coal Co. in payment of an indebtedness 
and the latter received it at Moingona 
the same day it was drawn’ There was 
no bank at Moingona and the Coal Co. 
kept its bank account at Boone, about 
six or seven miles from Moingona. 
Their manager retained the draft until 
Nov 7th, when he deposited it with the 
banker at Boone, who, same day, mailed 
to his Chicago correspondent. The 
Chicago bank received the draft on the 
morning of the 8th and during banking 
hours that day it was presented to the 
drawee, and payment refused because 
the drawer did not have sufficient funds. 
The draft was protested; the Coal Co, 
sued Bowman and failed to recover, 
Held: The instrument was a banker’s 
check. The holder of a check which is 
payable at a different place from that in 
which itis negotiated can recover against 
an indorser, if he uses due diligence in 
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forwarding it for presentment. The 
general rule is that he'must deposit it in 
the mail on the day on which it is received 
or the next succeeding day. This rule, 
however, may be varied by the partic- 
ular circumstances of the case. The 
presentment however must be made in 
every case with all the dispatch and 
diligence consistent with the transaction 
of other commercial concerns. This 
was not done bythe CoalCo, They re- 
tained the draft seven days for no other 
reason than that they chose to send it 
forward through their local bank and it 
did not suit their convenience to deposit 
itearlier. This clearly was not the exer- 
cise of that degree of diligence required 
by the law with reference to such trans- 
actions. 

Applying the test of this case to the 
question of liability of the successive 
Iowa indorsers, we think Smith was dis- 
charged by the fourteen days delay be- 
tween the time he indorsed it over and 
the time the draft was presented; and 
would not have been compelled to re- 
fund, Concerning the liability of the 
subsequent indorsers to their indorsees, 
respectively, the facts stated do not show 
the length of time the draft was in the 
hands of each, before transfer. If the 
delay was by Robinson and Co. and the 
subsequent indorsees all used due dili- 
gence, they could fall back on Robinson 
and Co., who would be debarred from 
recourse on Smith. If Robinson and 
Co. immediately transferred the draft 
to Jones and Co., who were the parties 
who delayed it, Jones and Co. would 
have to refund to their bank, assuming 
it had used due diligence, and would 
have no recourse upon the indorsers 
back of them. The Iowa decision we 
have cited, and the principle above stated 
that each indorser is regarded as a new 
drawer, and his indorsee, a new payee, 
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with reference to the diligence owed by 
the latter to the former, will enable our 
correspondent, knowing the facts, to 
determine for himself, satisfactorily what 
would have been the rights and liabilities 
of these Ilowaindorsers, as between them- 
selves, had the controversy not been 
settled by the Kansas City payee shoul- 
dering the loss, 

Furthermore, it may be said, every in- 
dorser of commercial paper is discharged 
by the failure to give him due notice of 
dishonor, irrespective of any question of 
diligence in presentment. In the fore- 
going discussion we have assumed that 
such notice was given—the statement is 
silent on the point—and treated the 
question of liability solely from the stand 
point of diligence in presentment, 


Liability of Irregular Indorser—Minne- 
sota. 
MINNEAPOLIS, MINN., Feb. 5, 1897. 
Editor Banking Law Journal: 

Dear Sir: I notice your statement of the law 
of West Virginia and New York as to the lia- 
bility of a party signing on the back of a prom- 
issory note before delivery tothe payee. Please 
state the law of Minnesota and whether notice 
of dishonor is necessary to hold such a party 


in this state? 
Assistant Cashier. 


Notice of dishonor is not necessary. 
A party other than the payee of a prom- 
issory note, putting his name on the 
back thereof before delivery, thereby 
becomes a joint maker and liable as 
such. Stein v. Passmore, 25 Minn. 
256. The obligation of irregular indor- 


sers of a note who were liable as origin- 
al makers is joint and several, and not 
joint alone, with the obligations of the 
makers signing their names at the foot 
of the note, though the instrument is in 


form, in other respects, joint. Schultz 
v. Howard, 65 N. W. (Minn.) 363. 
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Liability of Indorser of Certificate of 
Deposit. 





YeLtow Mepicine County BANK, } 
GRANITE FALLs, Minn., Jan. 23, 1897. § 


Editor Banking Law Journal. 

Dear Six:—Will you be kind enough to give 
me your opinion in the next Journal; also the 
law or decisions of some of the different states 
on this point: An inland bank cashes a time 
certificate of deposit on a distant bank in one of 
the commercial centers, that was issued for one 
year, with interestat3 percent. The certificate 
had run about nine months, and had nearly 
three months to run before maturity of same, 
The inland bank cashed it at face value for its 
customer, who indorsed it in blank. The in- 
land bank, instead of sending the certificate to 
its correspondent to be presented to the issuing 
bank for payment, held the certificate for the 
interest that had accrued, until maturity of the 
certificate. In the meantime, the bank that is- 
sued the certificate failed. At maturity of the 
certificate it was presented to the issuing bank, 
then in the hands of the bank examiner, for 
payment, and same was duly protested for 
non-payment. Can the indorser of this certifi- 
be held? 

F, H. WeELLcomE, President, 


In Minnesota, a certificate of deposit 
in the ordinary form issued by a_ bank, 
is held to be in substance and legal ef- 
fect, a negotiable promissory note (Cas- 
sidy v. Bank, 30 Minn. 87; Mitchell v. 
Wilkens, 37 Minn, 335); and it is quite 
generally held that the liability of an in- 
dorser of a certificate of deposit is the 
same as that of indorser of a promissory 
note. Wedonot see, therefore, why 
the indorser of this certificate should 
not be held; providing his liability was 
preserved by notice of dishonor, follow- 
ing the protest for non-payment. The 
presentment at maturity was at the 
proper time to hold him. 
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Alternative Certificate of Deposit. 
Michigan, January 28, 1897. 
Editor Banking Law Journal: 

Dear Sir:—A makes a deposit with us and 
desires to have same, in event of his death, 
payable toB. Are we safe as against A’s heirs 
or the representatives of his estate in issuing, 
and, after A’s decease, of which we have no- 
tice, paying to B, a certificate of deposit payable 

1. ToAor B, or 

2. To A, or in case of his death, to B, or 

3. To A and B, or either, or the survivor? 

If none of these forms cover the case, can you 
suggest one that will do? 

Kindly make reply in your next issue, citing 
decisions. 

Yours very truly, 
ASSISTANT CASHIER, 

The bank would not be safe in paying 
to B, after notice of the death of A, a 
certificate of deposit in any of the forms 
stated, unless it was in a position to es- 
tablish by satisfactory evidence, that 
before A’s death, he had made a valid 
gift of the deposit to B. A cannot, as 
attempted by such certificate of deposit, 
retain control and dominion over the 
deposit during life, and dispose of it to 
B after his death, by such means. In 
Michigan, as in every other state, there 
is a statute of wills, and if A desires to 
dispose of his property after his death 
to B, it must be done in conformity with 
the statute. Thecertificate of deposit 
is ineffectual as a will. 

We have collected anumber of decis- 
ions which justify the foregoing conclu- 
sions; but find we have not space for 
them in this number. 

The subject being one of considerable 
importance, and as to which bankers 
frequently mistake the law, we will in- 
corporate the decisions in an article spe- 
cially treating it, in our March number 
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Embraoing Items of Interest in all the States. 


Readers are requested to communicate matters arising locally 


to enhance the interest and value of this department. 


The Officers and Directors of the Bank of 
Little Rock, Arkansas for the year 1897 are as 
follows: Maxwell Coffin, President; W. E. Tobey, 
Vice President; H. A. Rowe, Cashier; T. W. 
Yeakle, Assistant Cashier. Directors: D. G. 
Fones, C. M. Taylor, W. E. Tobev, J. H. Mc- 
Carthy, C. S. Stifft, M. H. Johnson, Maxwell 
Coffin, A. Stiewel, W. S. Holt. 


Representative Bryant has introduced in the 
Illinois legislature a bill providing that banks 
shall secure their deposits with a bond double 
the amount of deposits on hand at one time, the 
bond to be deposited with the secretary of state. 
The names of the bondsmen and the amount of 
bond shall be conspicuously displayed in the 
bank and published semi-annually in a news- 
paper of general circulation in the county in 


which the bank is located. Pending the appro- 


val of the bond, banks must conspicuously dis- 
play on the front door and over the receiving 
teller’s window the words ‘‘Depositors are not 
secured.” One bank cannot become surety for 


another. 


A bill has been introduced iu the legislature 
f Illinois, by Representative Compton to pro- 
hibit the taking of notes, bonds, and other obli- 
gations payable otherwise than in lawful money 
to abolish 
the gold contract and lease system, but there is 


of the United States. It is intended 


not the slightest chance of its passage, as the 
legislature has a sound money majority of near- 
ly two to one in both branches. 


It is not always pleasant to look like another 
man, and the truthof this has been found out 
by Mr. J. C. Taliafero, a commercial traveler of 
South Bend, Ind., looked so much like 
Thomas H. Stout, the confidential bookkeeper 


who 


of Jones, Kenneth & Hopkins (who, in 1891, 
forged that firm’s name to checks on the Hol- 
land Trust Company), that he was arrested in 
Cincinnati and brought to New York city where 
he was held for several days, before it was final- 
ly established that he and Stout were not the 
same, The Holland Trust Company has al- 
ready spent some $10,000 in following up Stout 
and they will now probably have to spend some 


more in appeasing the demands for damages of 
the irate Taliafero. 


It is gratifying to know that such an able man 
as Lyman J. Gage of Chicago, will be the next 
Secretary of the Treasury. This fact, of itself, 
is having a wholesome effect on business confi- 
dence 


The recent failures of private banks in Chicago 
has led to the introduction of a bill in the legis- 
lature to regulate the private institutions of the 
state. Adolph Moses, a member of the Chicago 
Bar, who assisted in drafting the measure, has 
the following to say as toits merits, in an inter- 
view in the Chicago Evening Post: 

‘‘I am glad to have an opportunity to answer 
the objections raised against the bill. It will 
probably be news to many to learn that this bill 
is not new so far as this state is concerned. In 
February, 1851, the State Legislature passed an 
act establishing a general system of banking. 
In section 34 it was provided that every banking 
association or individual banker should make 
full 
ment of its affairs as they existed the first Mon- 


out and send to the state auditor a state- 
day of January, April, July and October of each 
year, attested by the president and cashier. 
This statement was to be deposited in the office 
of the auditor by the 2oth of each of said months 
and published quarterly in the newspapers. It 
contained the amountcuf capital stock paid in 
and invested according to law, the value of the 
real estate, the debts owing, the amount of each 
bill or note discounted and when the same was 
made payable. Other items included the am- 
ount of suspended debt, the amount of notes or 
bills then in circulation, loans, discounts, and 
specie on hand. The bill also provided for the 
immediate liquidation of such banking house 
for neglect or refusal to send the statement, 
This act was submitted to popular vote. It was 
vetoed by the Governor, but the Legislature 
passed it over the veto. In 1877, when a gen- 
eral overhauling of old state laws was made, 
this act was repealed, along with a number of 
others. In 1887 the people voted upon an act 
to regulate state banks. It was adopted by the 
people November 1888, proclaimed to be in force 
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December 6, 1888, and an amendment was 
adopted by the people in 1890. 

‘In effect the proposed bill to regulate private 
banking institutions is the same as the present 
State Bank law. No one will deny the good 
offices oi this act, and I am told by bankers who 
fought a bill for private bank inspection in this 
state four years ago, that if it had been adopted 
at that time several recent failures would not 
have happened. 

‘‘The point of unconstitutionality raised by 
critics of this bill is groundless. The supreme 
court of this state has held in the Meadowcroft 
case that a private bank is a quasi-public insti- 
tution, and all courts agree on this interpreta- 
tion. In Munn v. the State of Illinois the 
supreme court has held the same opinion in 
passing upon the regulation of public ware- 
houses. Thecomplaint that the state has no 
warrant for placing restrictions upon a private 
bank any more than it has to interfere with any 
man’s private business will not hold in courts of 
law. 

‘‘The state auditor cannot use a private bank- 
ing inspection law to levy blackmail or as a 
sandbag with greater effect than he is enabled 
to do under the statelaw. It cannot be denied 
that state officers may exercise this power, but 
such an abuse of office brings its own punish- 
ment. Ido not regard this as an objection 
which will counteract what may be gained by 
the adoption of the bill. 

‘*Many valuable lessons on this subject are 
afforded by the experiences in other states. In 
South Dakota the supreme court held unconsti- 
tutional theact of 1891 forbidding corporations 
and individuals to transact a banking business 
without organizing under and complying with 
the laws of the state. Onthe other hand, the 
supreme court of North Dakota determined the 
constitutionality of the law of 1890, being an act 
providing for the organization and government 
of state banks, and prohibiting the transaction 
of banking business by all persons not organized 
under the act. This law provides that it shall 
be unlawful for any individual, firm or corpor- 
ation to continue to transact a banking business 
or receive deposits for a period longer than six 
months after the passage of the act without 
complying with the act’s provisions. Looking 
at the constitutional side no one has ever ques- 
tioned the right of the legislature to regulate, 
restrain and govern the business of banking. 

‘‘The court in the North Dakota test case re- 
garded the act as prohibiting individuals from 
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banking in a private capacity, and said that the 
prohibition necessarily results from the institu- 
tion of a banking system for the state in which 
the business is conducted asacorporation. Con- 
tinuing, the court said that it would avail little 
to provide salutary rules and safeguards for the 
business of banking when carried on by a cor. 
poration, if, at the same time, private persons, 
firms or corporations are permitted to carry on 
the business without such restrictions or safe- 
guards. Morse, in his work on banking, said 
‘that while at common lawthe right of banking 
pertains equally to every member of the com- 
munity, its free exercise may be restricted by 
legislative enactment,but that it may be legally 
restricted has never been questioned.’ 

‘I also wish to say this: Any firm or business 
house that announces a banking establishment 
should be regarded as subject to the state law if 
this bill is adopted. Under the present law the 
Attorney-General may enjoin such’ concerns 
from doing an avowed banking business.” 


Hon. Lyman J. Gage, incoming Secretary of 
the Treasury, formally tendered his resignation 
as President of the First National Bank of Chi- 
cagoto the Board of Directors at a special 
meeting held on February 11. The directors 
accepted the resignation by the following reso- 
lutions: 

Whereas, Lyman J. Gage, the President 
of this bank and a member of this board, 
has tendered his resignation of both positions in 
order that he may enter the Cabinet of President- 
Elect McKinley: Therefore, Resolved, that, de- 
ferring to his wish, which we are aware signi- 
fies no selfish preference, but springs from a 
high sense of public duty, we hereby accept 
these resignations, to take effect at the close of 
business on the 15th inst. the time mentioned 
by him. 

In thus yielding to the requestof Mr. Gage to 
sever a connection that has existed for 30 years, 
and submitting to the deprivation of his coun- 
sel and official direction in the management of 
the bank, we desire to bear testimony to the 
universal respect and affection felt for him by 
all his associates, as well as to express our ap- 
preciation of the tact, ability and probity which 
he has so faithfully used todevelop the strength 
of this institution, and which, with his many 
other rare qualities, signalize him as a citizen. 

As he leaves us to become the Secretary of 
the Treasury, a position for which his peculiar 
fitness has been so generally recognized by the 
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whole country, we are filled with hope that his 
efforts in the broad field of national affairs will 
be marked with the same success that has dis- 
tinguished his career as a banker. 

In the evening a farewell banquet was ten- 
dered Mr. Gage by the Commercial Club of 
Chicago. 


Mr. Weilep of Cherokee has introduced a bill 
in the Kansas legi-lature regulating the fees for 
bank examinations. The bill provides: 

**Each bank examined, having not more than 
$5,000 capital stock paid in, shall pay a fee of $10 
for every examination to the officer making the 
same; and each bank having more than $5,000 
capital stock paid in, and not more than $50,000 
capital stock pald in, shall pay a fee of $15 to 
the officer making such examination; and each 
bank having more than $50,000 of its capital 
stock paid in, shall pay a fee of $20 to the officer 
making such examination; proviced that private 
or individual banks shall pay an examination 
fee of notless than $10. The officer making 
such examination shall give to the bank exam- 
ined duplicate receipts for the fee so paid, one 
of which receipts the bank shall immediately 
forward by mail, postpaid, to the State treasurer 
who shall place the same on file in his office.” 


The bankers throughout Kansasare said to be 
aroused by Senator Forney’s bill providing for 
taxation of mortgages, bonds, notes and other 
evidences of indebtedness which has been fa- 
vorably passed by the Senate Committee of the 
whole. The measure provides that if all evi- 
listed and 
stamped and taxes paid thereon, such indebted- 


dences of indebtedness are not 
ness shall not be collectible in the courts. Many 
bankers and others engaged in the loan busi- 
ness have written letters stating that if such a 
bi.l is passed it will serve to drive capital out of 
the state and increase the rate of interest on 


what money is loaned. 


Kansas Farmer—I don’t know how it is, but 
I don’t feel comfortable any more. The old 
place ain’t what it used to be. 

Visitor—What’s the trouble? 

Kansas Farmer—Well, yer see, my son he 
came home a few days ago and he paid off the 


mortgage!—From ‘‘Up-to-Date.” 


The bill to reduce the rate of interest in Kan- 
sas from Ioto 8 per cent. has been reported 
favorably by the Senate Committee of the whole. 
The bill provides that the rate of interest col- 
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lected by any creditor when no other rate is 
agreed upon shall be 6 percent. It further 
provides that the rate of interest upon any 
bond, bill, promissory note or other written 
instrument shall not exceed 8 per cent. and 
when any instrument is made at a rate of in- 
terest exceeding 8 percent. the note shall be 
deciared void, 

The opponents of the measure say that such 
a bill would drive capital out of the state and 
will render it impossible and impracticable to 
loan money to the poor people of the state. 


The Savings Banks of Detroit have been 
agitating for some time the reduction of the 
rate of interest on savings deposits from 4 to 3. 
per cent. Recently the State Savings Bank 
issued an announcement that on and after March 
5, deposits will be received at 3 per cent. per 
annum only, and beginning June 1, all present 
deposits would be subject to the same rate. 
Following this announcement, it has been de- 
cided at a recent meeting of the banks that they 
will authorize the same rate, 


A new rule has been adopted by the Clearing 
House Association of St. Louis requiring all the 
state banks in the city to make reports of their 
condition at the same time with the National 


banks. This is in accordance with the recent 


suggestion by Comptroller Eckels. 


in the 
clearing of a million-dollar check between the 
Boston banks on the gth of February; but on 
the following day this was eclipsed by the 
Shawmut National, which has made the largest 


Considerable interest was manifested 


clearing-house settlement on record, the amount 
of the largest check paid being about $2,250,000. 
This stands unique in Boston Clearing-House 
annals, 


A National Sound Money I.eague has been or- 
ganized by well known financiers and business 
men in New York City, the object of which is 
shown by the call for the meeting which says: 

‘The result of the Presidential election has 
demonstrated the fact that while a large major- 
ity of the American people are in favor of the 
maintenance of the gold standard, an unexpect- 
ed heavy minority indorsed by their votes the 
dangerous doctrines of the Chicago platform. 
This fact renders it necessary in our judgment 
that the united efforts of patriotic men ofall par- 
ties for national honor and sound money should 
be continued, and we are of the opinion that 
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this can be most effectively done through a nat- 
ional organization covering the whole country. 
We are therefore in favor of the immediate for- 
mation of a non-—Partisan association to be 
named ‘‘The Sound Money League” witha cen- 
tral executive committee and auxiliary organ- 
izations in all the states. 


The tabulation made in the New York State 
Banking Department of the financial operations 
of the trust companies in the state for the year 
ending December 31, last, shows that the total 
resources as compared with the year ending 
December 31, 1895 have increased $1,930,969. 
The amount loaned on collateral and personal 
securities decreased $4,270,105 while the amount 
of cash on hand and on deposit was increased 
$3,838,206. The total surplus was increased 
$5, 345,324. 

The amount of deposits decreased $1,997,255 
and the undivided profits decreased $1,416,141. 
The amount of dividends declared during the 
vear was $4,220,000, an increase of $374, 500. 
The amount of interest credited depositors and 
the expenses of the institutions during the vear 
exceeded the total amount of the profits of the 
trust companies by $1,421, 468. 

Superintendent Kilburn of the New York State 
Banking Department has issued the following 
statement showing the condition of the sixteen 
safe deposit companies of the state on the morn- 
ing of July 1, last, according to reports filed with 
his department: 

Resources—Stock Investments, $1,226,083: rea 
estate investments, $1,226,063; real estate, $2, 
008 ,671; vaults and safes, $890,157; furniture and 
fixtures, $133,166; loans on collaterals, $6,296; 
cash deposited. $75,055; cash on hand, $3,363; 
safe rentals, $21,914; silver storage, $11,451; 
warehouse storages, $75, 483; tin boxes $37; 
other assets, $225,662. Total $4,677,325. 

Liabilities—Capital $3,083, 300; excess of assets 
over liabilities $399,735; bonds outstanding,$100, 
000; loans secured by bond and mortgage, $780, 
ooo; other loans, $250,000; interest due and ac— 
crued on loans, $4,304; expenses, $12,189; other 
liabilities, $47,796. Total, $4,677,325. 


The large accumulation of bank deposits 
in New York and the inability to lend them 
profitably, has given rise to considerable dis- 
cussion among New York bankers as to regu- 
lating the subject of paying interest on country 
bank deposits. A few of the large banks with 
extensive country connections pay no interest 
whatever upon balances but the greater pro- 
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portion have been in the habit of allowing a 2 
per cent. rate of interest. This works very 
well when there isan active demand for money, 
but when as at present there isa glut, then it 
becomes most imperative to reduce the rate,and 
some of the banks have so reduced it to 1% per 
cent. The point which has been most consid- 
ered is the practicability of a plan by which uni- 
formity in the payment of interest on country 
bank balances might be secured. 

All bank officers agree that it would be an ex- 
cellent thing if the rate of interest allowed on 
country bank balances could be regulated and 
governed with perhaps a sliding scale, deter- 
minable by the current rate for call money, or 
in some other way, by the associated banks, 
and uniformity in respect thereto could be se- 
cured; but that this is an exceedingly difficult 
matter to manage is everywhere recognized be- 
cause of the different circumstances in each 
case. Many valid reasons exist in some cases 
for paying a higher rate of interest on country 
balances at all times than can be obtained some. 
times for call loans. But there is one evil which 
would be checked were it possible to adopt a 
uniform sliding scale, namely, the desire of 
some banks to secure large deposits and the 
consequent payment by them of an unreason- 
ably high rate of interest, or the offer of certain 
accommodations in addition to allowing inter- 
est, such as the collection of country checks 
free of cost. 

If a plan could be agreed upon by which there 
wouid be uniformity in respect to allowing in- 
terest on country bank balances, this evil would 
be corrected; but such a plan, to be of any util- 
ity, would have to be of binding force, with 
some penalty attached for its violation. It is 
possible that the banks which pay interest on 
country bank balances may come together and 
enter into some agreement of this kind which 
will result in their mutual benefit. 


William R. Trigg, President of the Richmond 
(Va.) Locomotive Works, addressed the House 
banking committee recently on currency reform. 
He recommended the repeal of the ro per cent. 
tax on the notes of state banks. The national 
banks, he contended, did not furnish the neces- 
sary volume of currency for the business needs 
of the South and the reestablishment of the state 
bank system was demanded by that section. 


A joint resolution has been adopted in the 
Wisconsin Senate for the appointment of a com- 
mission to revise the banking laws of the state. 
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